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INTRODUCTION 


Although Alvin Laskin grew plants for a living, no one would ever accuse 
him of being an environmentalist. Yet Laskin’s entrepreneurial efforts 
managed to create employment for many environmental scientists—and 
hundreds of lawyers. 

In the early 1970s, when Laskin’s Ohio nursery business slumped, he 
found a more lucrative trade: used oil. Laskin bought the oil from facto- 
ries and sold it for a variety of uses, particularly dust control. Most of 
Laskin’s old oil presumably ended up with his customers, but hundreds 
of thousands of gallons of the stuff were inadequately stored in corroded 
tanks and ponds. By the late 1970s, when Ohio officials first investigated 
the Laskin Poplar storage site, a chemical sludge containing lead, dioxin, 
and PCBs had leached into the soil and threatened the groundwater.! An 
extensive cleanup was required, eventually costing about $32 million.? 

The Environmental Protection Agency, which administered the 
cleanup, would have been happy to bill Mr. Laskin, but he was “judg- 
ment proof”—too poor to make it worth going after him. So instead the 
EPA sued seven of Mr. Laskin’s largest customers, big corporations who 
had either bought or sold the waste oil. 

That was just the beginning. The seven corporations decided to sue 
Laskin’s other customers, eventually more than six hundred, to help pay 
for the bills. The federal government became involved in these lawsuits as 
a third party. Then the big companies sued each other. Later some of the 
companies sued their insurers. At one point the disputants literally ran out 
of lawyers in the Cleveland area to handle all these suits and countersuits.? 

It took five years for the first group of defendants to settle, and four 
more years for most of the rest.* In 2001, seventeen years after the first 
lawsuit, lawyers were still battling over who would pay for Alvin Las- 
kin’s environmental sins.’ 
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LITIGIOUS PEOPLE/LITIGIOUS POLICIES 


Stories like this, about litigation seemingly run amok, are common in 
American popular culture. Anyone who regularly reads a newspaper or 
watches television has heard, for example, the story of Stella Liebeck, the 
woman who sued McDonald’s after she burned herself with its coffee.® 
Through the media we encounter despondent New Yorkers who jump in 
front of subways and sue for their injuries, students who sue their profes- 
sors for bad teaching, parents who sue because their toddlers came to 
blows on a playground, golfers who sue after being hit by errant tee 
shots, nonprofit agencies that sue to collect from wavering donors, 
snackers who sue when their overcooked Pop-Tarts catch fire, prisoners 
who sue to get chunky peanut butter instead of the smooth kind, game 
show contestants who sue over a disputed question, and overweight peo- 
ple who sue movie theaters because their chairs aren’t sufficiently spa- 
cious.’ There are also “urban legends” that radiate out from the media 
with ever more outrageous (and almost entirely fanciful) claims, of 
handymen who sue after their ladders slip on cow manure, restaurant 
customers who collect thousands of dollars after eating “Kentucky Fried 
Rat,” and psychics who assert that CAT scans withered their powers and 
receive hundreds of thousands for their troubles.® 

These are not simply amusing vignettes. Although they appear in the 
media as unconnected anecdotes, a serious theme underlies these stories. 
They are parables about a fundamental breakdown in American society. 
The prerequisites for peaceful community life, the stories suggest, have 
evaporated. Greed, individualism, and contentiousness are winning out 
over, as one book puts it, “common sense.”? This theme is so readily 
accepted that such stories resonate even when demonstrably false. Mean- 
while, careful academic research that debunks the notion of a “litigation 
explosion” in the United States fails to make much of an impression.!° 
Nearly everyone, a few lawyers and legal academics to the contrary, 
seems to believe that litigation is out of control. 

Explanations for litigiousness are eagerly pronounced. Many blame 
greedy lawyers, always an easy target.'! Others point to changes in 
American culture, with its growing emphasis on individual rights and 
neglect of the common good. Americans, it is said, have become whiny 
victims who sue at the first opportunity.!* These explanations share a com- 
mon feature: they focus on the individual’s decision to sue. From this 
perspective the problem is that Americans have chosen to litigate rather 
than tolerate their discomforts or settle their disputes amicably. The 
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communal spirit and stoic temper that once kept Americans out of court 
have withered. Americans, this perspective suggests, have become a liti- 
gious people. 

It seems a persuasive view. Yet though the anecdotes that punctuate 
this narrative of cultural decline are vivid, the evidence to support it is 
surprisingly scarce. Research typically shows Americans rarely take their 
disputes to court. Of every one hundred Americans injured in an acci- 
dent, only ten make a liability claim, and only two file a lawsuit." Of 
every one hundred Americans who believe they have lost more than 
$1,000 because of someone else’s illegal conduct, only five file a suit.'4 
When medical malpractice results in serious injury, only one of eight vic- 
tims makes a claim. Far from a nation of litigators, the United States 
seems to be filled with “lumpers,” people inclined to lump their griev- 
ances rather than press them. Further, claims of a “litigation explosion” 
are overblown; indeed some studies suggest that those supposedly stoic 
pioneers of frontier America were far more inclined to sue than their 
allegedly litigation-loving descendants.!° Nor do Americans today seem 
much more litigious than citizens of other nations, though comparisons 
are difficult and the data skimpy. Some researchers even believe that 
Americans are no more innately lawsuit prone than the Japanese, the 
supposed saints of nonlitigiousness.'7 

If all this is true, one might ask, why is there so much complaining 
about litigation in American life? How can the image of sue-crazy Amer- 
icans creating a litigation explosion be so far removed from the reality? 

Part of the answer is that there is a dedicated corps of image-makers, 
business interests that have conjured a litigation “crisis” for their own 
political ends. As several researchers have shown, these interests have 
mounted a self-serving attack on one form of litigation, personal injury 
lawsuits, that has succeeded in convincing Americans of their society’s 
descent into the wickedness of litigiousness.!® 

But this, I believe, is only part of the story. Complaints about the place 
of litigation in American life are not, in fact, merely the artifact of the 
conjurers’ skills, the residue of a cultural con job. For while there is little 
evidence that Americans are more sue happy than citizens of other 
nations or that there has been an “explosion” in personal injury lawsuits, 
litigation clearly does have a distinctively important role in American life. 
As sensational and unrepresentative as the litigation horror stories are, 
they do reveal one important truth: the range of matters that can be liti- 
gated in the United States is broader than in other nations and growing 
each year. Forms of litigation that are unknown elsewhere have in the 
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United States become significant avenues for political controversy and 
even social change. Although the aforementioned prisoners who sued for 
chunky peanut butter rather than the smooth kind were undoubtedly 
laughed out of court, the important fact that remains is that it is imagi- 
nable in the United States for a prisoner to bring such a lawsuit. Indeed, 
prisoners with far more serious claims have been able, with the help of 
sympathetic federal judges, to reshape many aspects of the penal system 
in the United States.!? Prisons, schools, playgrounds, game shows, even 
churches: there are few “litigation-free” zones in twenty-first-century 
American life, domains in which no lawsuit can be brought. And on this 
point it’s clear that the United States is different. From coal mines to high 
schools, administrative decision making to workplace regulation, com- 
parative research has shown that the United States relies more than any 
other nation on lawyers, rights, and courts to address social issues.*° 
Although there are exceptions to this generalization, and though courts 
and litigation are a growing part of public policy in many nations, the 
American pattern still stands out.?! 

In castigating Americans for being too individualistic and sue crazy, 
commentators have themselves committed the sin of methodological 
individualism: focusing on individual behavior while downplaying the 
significance of social structures.?* The evidence that individual Ameri- 
cans have a greater lust for litigation than their counterparts in Japan is 
murky at best. The evidence that the United States, as compared to 
Japan, has adopted policies that encourage litigation is overwhelming.” 
I take no position in the ongoing debate over the proclivities of individu- 
als, whether in Japan or the United States, in the eighteenth century or 
the twenty-first. It is the comparison of institutional arrangements that 
arouses my interest. My focus, then, is on the litigiousness of American 
laws rather than on the purported litigiousness of the American people. 

This book examines the causes of America’s uniquely litigious public 
policy style. Litigious policies* are laws that promote the use of litigation 
in resolving disputes and implementing public policies by (1) creating 
rights to sue, (2) lowering barriers to litigation, or (3) increasing the 
rewards of litigation.7+ These policies produce an environment in which 
lawyers and legal concepts structure everyday practices and where the 
threat of a lawsuit always looms—even when, as is usually the case, no 
lawsuit is filed. 


*T am aware that litigious is normally used as an adjective applied (almost always as a criti- 
cism) to groups of people. It is a bit strange to call a policy “litigious,” but I have not 
found another way to adequately describe the phenomenon in which I am interested. 
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Without litigious policies there could be no anecdotes about the pur- 
ported litigiousness of the American people. The parties in the Laskin 
Poplar oil-dumping case, for example, would have been powerless to sue 
if not for the “Superfund” law, which was devised by Congress in 1980. 
The Superfund law commits the federal government to fund a large share 
of the cost of toxic dump cleanups through litigation against polluters. In 
addition, Superfund allows the government to hold any individual or 
business implicated in the waste site liable for the entire cost of cleanup, 
whether or not the individual followed state and federal dumping laws 
and no matter when the waste was dumped. The law also allows “partly 
responsible parties” to sue each other so as to spread costs around. Thus 
Superfund created the legal structure that allowed the explosion of litiga- 
tion in the Laskin case. 

This structure did not, of course, ensure litigation. The parties could 
have worked out their differences without suing, as has been done in 
many Superfund cleanups.”° Yet the net effect of Superfund has been to 
make Superfund disputes a matter for lawyers and legal doctrine as well 
as engineers and engineering practices. 

In toxic waste as in many policy realms, the American approach is dis- 
tinctively litigious. Every industrialized nation has a problem with toxic 
dumps, but no other nation uses such a court-oriented solution. Some 
European nations hold polluters liable for cleanup only if their waste dis- 
posal methods were illegal when they did the dumping.” Others promote 
the principle of “polluter pays” in all cases but grant the government 
only a limited power to enforce the principle.?’ By contrast, the American 
approach, which grants the federal government powerful litigation rights 
and encourages “partly responsible parties” to sue each other, makes lit- 
igation a central aspect of disputes over toxic waste dumps. 

But Superfund, like many litigious policies, is under attack. Researchers 
have long criticized Superfund for its litigiousness, and in recent years a 
plethora of groups have mobilized to reform or repeal it.2* In 1994 the 
Clinton administration created a Superfund reform plan aimed at reduc- 
ing litigation in the program and assembled a grand coalition of man- 
ufacturers, insurers, and environmentalists in support of the plan. The 
administration’s bill was beaten, however, by Republicans and business 
groups who wanted more radical change. Since then Congress and both 
the Clinton and George W. Bush administrations have continued to 
wrestle over how best to fix the Superfund liability scheme.’? 

The battle over the Superfund program is only one small part of what 
has become a widespread debate over litigious policies in the United 
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States. In recent years business groups, journalists, academics, and politi- 
cians have attacked what they see as an excess of litigation in American 
life. George W. Bush in his 2000 campaign promised to be “a president 
who’s tough enough to take on the trial bar” and, like Republican presi- 
dential candidates before him, including his father, criticized Democrats 
for cozying up to trial lawyers instead. Books like The Litigation 
Explosion and The Death of Common Sense: How Law Is Suffocating 
America have in recent years found a popular audience.*! Advertising by 
business groups suggests that excessive litigiousness is limiting access to 
doctors and closing down parks and playgrounds.** The media drama- 
tize the negative effects of litigation with an array of lawsuit horror sto- 
ries and overwrought pronouncements.’ In television sitcoms such as 
Seinfeld, The Simpsons, and Ally McBeal overzealous lawyers and greedy 
litigants are portrayed pursuing outrageous claims. Meanwhile in acade- 
mia, second thoughts about the use of litigation to promote social justice 
proliferate. Litigation is criticized as ineffective,** costly,*> and divisive.*° 
Even among jurists there is “failing faith” in adjudication and greater 
attention to encouraging settlement and alternative means of resolving 
disputes.°” 

Antilitigation sentiment has rolled through the nation’s legislatures, 
resulting in a profusion of bills designed to limit lawsuits. The movement 
for “tort reform,” heavily funded by business groups and debated in 
every legislature in America, is the most prominent example. But tort 
reform is just part of the struggle. In areas as diverse as the environment, 
civil rights, crime, welfare, and family policy, litigiousness has become 
part of the political debate, and one group or another has pledged to 
reduce or limit it. 

Antilitigation reformers, however, confront powerful forces in Ameri- 
can culture and politics. It would seem that no crusade would be more 
popular, but in fact antilitigation campaigns have often met with strong 
resistance, and their record is decidedly mixed. Despite the exertions of a 
cavalcade of researchers, journalists, public relations specialists, and lob- 
byists—and despite the millions of dollars spent in their quest—most liti- 
gious policies remain in place. Moreover, for every successful effort to 
limit litigation, several new species of lawsuits seem to pop up nearly 
every day, some brought into the world by the very politicians who cam- 
paign against litigiousness. 

If lawyers, litigants, and lawsuits are so regularly vilified in American 
culture and politics, why are litigious policies difficult to dislodge? Com- 
mentators often point to the machinations of politically powerful lawyers 
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and to the seemingly inbred inclination of Americans to see social issues 
in terms of rights. There is some truth to both these answers, and later 
chapters explore them in some detail. But both fall well short of a full 
explanation. 

The roots of America’s litigious public policy style, I contend, lie much 
deeper. Building on the work of Robert Kagan,”* I locate these roots in 
fundamental features of the American constitutional tradition. This tra- 
dition, Kagan points out, combines a profound distrust of centralized 
governmental power with a set of structures—federalism, separation of 
powers, an independent judiciary—designed to tame that power. In this 
book I demonstrate how those structures induce litigious policy making 
and how they help resist antilitigation reforms. The constitutional tradi- 
tion, I argue, creates powerful incentives for activists'—those who favor 
governmental action on social problems—to implement their schemes 
through courts. Thus it takes powerful forces to reform litigious policies. 

Litigious policies appeal to activists for two basic reasons. First, courts 
offer activists a way to address social problems without seeming to aug- 
ment the power of the state. Litigious policies nicely match the prefer- 
ences of Americans, who want action on social issues yet are ambivalent 
about the typical tools of the state—bureaucratic regulation and welfare 
programs. Courts and individual rights provide a promising alternative. 

Second, litigious policies offer a means of overcoming the barriers to 
activist government posed by the structures of the Constitution. The 
Constitution’s dispersion of power, to states and localities on one hand 
and to the branches of national government on the other, makes it diffi- 
cult for activists to control the implementation of their schemes and easy 
for enemies to derail them. Courts offer a way around these problems. 
Courts can, for example, enforce national mandates against recalcitrant 
localities, thus mitigating the impact of federalism. Within the national 
government, courts can protect policies from “capture,” a danger that 
separation of powers exacerbates. Through litigious policies, activists 
seek to surmount the fragmented, decentralized structure of American 
government, which (as its creators intended and James Madison famously 
boasted) makes activist government difficult. Attempts to limit litigation, 


» « 


tI use the term activists to refer generically to legislators, “policy entrepreneurs,” “moral 
entrepreneurs,” interest group leaders, government officials, and others involved in the 
policy-making process who favor governmental action on some issue. I do not attempt to 
analyze how different actors might, because of their distinctive positions in the policy- 
making process, differ in their incentives. Instead I focus on something they all share—the 
incentives created by the American constitutional tradition, which affects each of them. 
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then, run up against powerful motivations, rooted in the basic structure of 
the framers’ handiwork. Thus those who despair at the prominence of lit- 
igation in American life would be well advised to stop blaming the Stella 
Liebecks of the world and focus instead on Mr. Madison and his compa- 
triots. Their influence looms over the politics of litigation. 


THE EXPANSION OF LITIGIOUS POLICIES 


In Democracy in America, Alexis de Tocqueville, the great French 
observer of American society, famously declared after traveling through 
the United States in the early 1830s that “there is hardly a political ques- 
tion in the United States that does not sooner or later turn into a judicial 
one.”*? Tocqueville’s statement contained an essential truth about Amer- 
ican politics, particularly true in his day, when the absence of a strong 
national administration left courts as the primary regulators of the econ- 
omy.*? Yet Tocqueville’s observation was made in an age when the scope 
of American government—and thus of “political questions”—was rela- 
tively limited. 

That is no longer the case. In the twentieth century, American govern- 
ment took on more and more of society’s problems and conflicts. The 
growth of the federal government, punctuated by the New Deal, World 
War II, and the Great Society, is a well-known story. Less attention has 
been paid to a parallel growth in the responsibilities of courts, an expan- 
sion that has made Tocqueville’s proclamation even more accurate today 
than when he wrote it. Beginning after World War II and accelerating in 
the 1960s and 1970s, courts and legislatures created new avenues of liti- 
gation across many realms of law and politics. 

One of the first arenas in which this trend developed was tort law, the 
law of personal injury. In the first half of the twentieth century, tort law 
severely limited the ability of potential plaintiffs to be compensated for 
their injuries. Beginning in the 1940s a new emphasis on compensation 
and loss spreading developed. In 1952 the California Supreme Court for 
the first time allowed plaintiffs to recover for “intentional infliction of 
emotional distress,” and over the next two decades the Court abolished 
the doctrines of charitable, familial, and governmental immunity.*! 

Those were just the first steps in a series of major changes in tort law. 
California Supreme Court judge Roger Traynor had urged in a famous 
1944 case that manufacturers of products be strictly liable for injuries 
arising from the use of defective products. Plaintiffs, he argued, should 
not have to show that the manufacturer was negligent to collect dam- 
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ages. That suggestion was finally adopted in the 1960s in California, and 
it soon spread throughout the nation. One result of this change surfaced 
in 1968, when a federal court ruled that auto manufacturers were liable 
for injuries sustained in cars that inadequately protected passengers in a 
crash. Design defect cases have since become an important area of prod- 
uct liability law. 

In the 1970s, in perhaps the biggest change of all, the California 
Supreme Court eliminated the contributory negligence rule, which had 
barred any recovery for plaintiffs partly responsible for their injuries. 
Instead the court substituted the “comparative negligence rule,” in- 
structing juries to reduce awards by the percentage that plaintiffs con- 
tributed to their injuries through their own negligence. Legislatures and 
courts in other states followed California’s example. Meanwhile courts 
made it much easier for plaintiffs to sue in medical malpractice cases, 
eliminating defenses, creating new causes of action, and extending the 
statute of limitations. Changes in procedural rules made it easier to bring 
“mass torts” and class action lawsuits for injuries either proven or 
alleged to be caused by asbestos, Agent Orange, breast implants, diet 
pills, genetically modified foods, HMOs, even the Holocaust—as well as 
such lesser evils as defects in the Pentium computer chip.” Enterprising 
plaintiff lawyers developed new theories of damages, and awards for 
“pain and suffering,” loss of a family member, and punitive damages bal- 
looned. As a result both the opportunities for and potential rewards of 
tort litigation have greatly increased. 

A second source of litigation growth was the civil rights movement 
and the proliferation of antidiscrimination statutes that followed. Out of 
Brown v. Board of Education, the Supreme Court’s 1954 ruling that seg- 
regation in public schools is unconstitutional, grew the notion that law 
could be used to transform society and achieve social justice. One of the 
crowning achievements of the civil rights movement, the Civil Rights Act 
of 1964, gave minorities the right to sue discriminating employers. That 
model—of giving victims of discrimination the right to bring lawsuits— 
has since been expanded to cover women, the aged, gays and lesbians, 
religious minorities, and people with disabilities, and has inspired a 
panoply of civil rights laws at the national, state, and local levels. Along- 
side these statutory antidiscrimination rights, the Supreme Court 
expanded the bases for claims under the Constitution’s Equal Protection 
Clause to include discrimination on the basis of sex and other attributes. 
Both constitutional and statutory antidiscrimination law has grown to 
govern more and more domains, from education and employment to law 
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enforcement and public accommodations. With the Supreme Court’s 
1964 Baker v. Carr decision, holding that unequally sized voting districts 
could be challenged under the Constitution, and with Congress’s passage 
of the 1965 Voting Rights Act, many aspects of the U.S. electoral system 
have also become subject to litigation. 

As the range of civil rights laws has grown, so have the damages avail- 
able to plaintiffs. While the Civil Rights Act of 1964 allowed successful 
plaintiffs to claim only back pay, reinstatement in their jobs, and attor- 
ney’s fees, courts and legislatures have in many instances also granted 
punitive and pain-and-suffering damages, enlarging the potential 
rewards of litigation. The r991 Civil Rights Act, for example, gave 
plaintiffs in sex, race, and disability discrimination cases the right to 
collect up to $300,000 in punitive and pain-and-suffering awards. Thus 
the potential rewards of civil rights litigation have continued to grow. 

Civil rights law was one of many areas of constitutional litigation 
enlivened by the jurisprudence of the Earl Warren—led Supreme Court in 
the years 1953 to 1969. The Warren Court’s emphasis on protecting the 
rights of minorities vastly increased the reach of First Amendment pro- 
tections of religion, speech, press, and assembly.*? A new right of privacy 
was articulated by the Warren Court in 1965 and applied in 1973 by the 
Burger Court to abortion, one of the most controversial issues in Ameri- 
can politics. Each of these expansions in constitutional law has created a 
new stream of litigation. 

In terms of sheer volume, however, the Warren Court’s criminal law 
cases have probably had the greatest impact. The Gideon v. Wainwright 
decision, for example, helped transform criminal law by giving every 
defendant, at least in theory, assistance to fully litigate his or her case. 
The Warren Court’s expansion of habeas corpus rights similarly 
increased the ability of defendants to challenge the practices of police and 
of state courts through appeal to federal courts. Thus constitutional law 
became the means by which the abuses of local officials were regulated. 
The Court’s rulings on the Fourth, Fifth and Sixth Amendments created 
new standards of criminal procedure—and new opportunities to chal- 
lenge conduct that did not live up to these standards. Death penalty liti- 
gation, for example, has become lengthy and complex due largely to the 
Warren Court’s rulings and later decisions on the Eighth Amendment’s 
protection against “cruel and unusual punishment.” Thus in criminal law 
the Supreme Court has produced a host of litigious policies. 

Moving beyond the criminal justice system, courts became deeply 
involved in managing the conduct of a wide range of public officials. 


INTRODUCTION 11 


Beginning in the 1960s, schools, prisons, and mental hospitals all fell 
under the supervision of courts when they were found to exhibit consti- 
tutional defects. The “due process revolution” commenced with the 
1970 case of Goldberg v. Kelly,** which required hearings for those faced 
with the loss of welfare payments. In the wake of Goldberg, courts 
required hearings for loss of drivers’ licenses, government employment, 
and tenancy in low-income housing projects and gave procedural protec- 
tions to the mentally ill, students, parolees, and prisoners. Although these 
procedural rights did not always involve litigation, they created quasi- 
adjudicative forums in which lawyers and legal doctrine could influence 
governmental institutions. Moreover, defects in whatever process was 
employed could be challenged in court. 

In the late 1960s, courts also increased their scrutiny of administrative 
agency decision making. They relaxed traditional limitations on lawsuits 
to allow various plaintiffs—frequently public interest groups—to chal- 
lenge agency actions. Often the outcome of this litigation was an order to 
agencies to implement or enforce regulations or to explain why they had 
not done so.* Fearing that agencies were not consulting a sufficiently 
broad range of voices in their deliberations, courts required agencies to 
allow public interest groups to participate in decision making and to have 
their concerns addressed. Under the doctrine of the “hard look,” courts 
scrutinized the actions of agencies to see whether they accorded with 
statutory guidelines, often in a way that slid over into second-guessing 
the substance of agency decisions.*° 

Litigants were not only allowed to challenge the decisions of agencies 
but also given the right to bypass those agencies by enforcing regulatory 
statutes themselves as “private attorneys general.” The flurry of regula- 
tory statutes passed in the early 1970s, like the civil rights statutes of the 
19608, often granted potential litigants one or both rights.*” The ability 
of private litigants to enforce statutes by themselves was certainly noth- 
ing new: in the United States and elsewhere it has historically been a 
mode of criminal enforcement. But these regulatory statutes, governing 
clean air and water, consumer credit, and product safety, reinvigorated 
private law enforcement in realms that had been considered the province 
of the state. 

How to pay for all this litigation? The Legal Services Corporation, 
created in 1965, became one source, though most of its resources were 
devoted to helping poor people in everyday disputes with landlords, busi- 
nesses, and estranged spouses. In the 1960s, courts began awarding 
attorney’s fees to be paid by defendants to prevailing plaintiffs in public 
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interest cases. When the U.S. Supreme Court ruled in 1975 that it would 
not award fees without specific statutory authorization, Congress 
responded with a host of statutes doing just that. The most prominent of 
these statutes, the Civil Rights Attorney’s Fees Award Act of 1976, cre- 
ated presumption in favor of awards from defendants to prevailing plain- 
tiff attorneys and a presumption against awards from losing plaintiffs to 
prevailing defendants. By 1983 a review by the Supreme Court found 
150 such federal fee-shifting provisions.*? The availability of these fees 
for plaintiffs stimulated heavy growth in public interest law firms and 
lowered the barriers to bringing lawsuits.°° 

Not content to sit by while private attorneys brought lawsuits on 
prominent social issues, public officials in the late 1990s got into the 
practice, as well. Thus grew yet another form of litigious policy mak- 
ing—lawsuits brought by government agencies themselves against pro- 
ducers of troublesome products. Lawsuits against the makers of ciga- 
rettes, guns, and lead paint were brought by states and the federal 
government, often in the absence of regulatory or legislative action. The 
threat of a federal lawsuit, for example, convinced Smith and Wesson to 
change the way it makes and sells handguns—changes Congress was 
unwilling to legislate. Government-led lawsuits are often brought by a 
partnership between public and private attorneys, with the possibility of 
enormous gains for both sides, an arrangement that has been heavily 
criticized.>! 

As if to spotlight the growth of litigious policies in the twentieth cen- 
tury, the two most dramatic moments in American politics at the turn of 
the century each took the form of litigation. First was Bill Clinton’s 
impeachment trial, made possible by the development of sexual harass- 
ment law. Clinton’s lies about Monica Lewinsky rose to the level of 
“high crimes and misdemeanors” in some (mostly Republican) eyes 
because they occurred during a legal proceeding, a deposition in a 
harassment lawsuit brought by Paula Jones. The impeachment struggle 
that ensued was largely a debate over the weight of the obligation to 
honor even those legal processes one considers illegitimate. The next 
great presidential political-legal battle was the fight between Al Gore and 
George W. Bush over the 2000 election. Bush commenced the barrage of 
lawsuits by arguing in federal court that a hand recount would violate 
the Fourteenth Amendment equal protection rights of voters—a novel 
argument that demonstrated once again that Republicans, like Demo- 
crats, are skilled at creating new species of legal claims when the need 
arises.” That didn’t stop conservative commentators from excoriating 
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Gore’s own legal strategy as excessively litigious or berating the Florida 
Supreme Court, Gore’s greatest ally, as an “Imperial Judiciary.” ® In the 
end, Bush’s equal protection argument won the day, and for the first time 
in American history, a Supreme Court decision concluded the presiden- 
tial election. 


The Clinton impeachment and the 2000 election struggle served only to 
underline a basic fact of American life that stretches far beyond presiden- 
tial politics: across many areas of law and public policy, both the oppor- 
tunities for and rewards of litigation have vastly increased. Throughout 
the second half of the twentieth century, Americans increasingly turned 
to litigation as a means of resolving troubling social issues. In other 
words, Tocqueville was, as usual, ahead of his time. 


THE CONSTITUTIONAL THEORY 


Why have Americans turned to litigation to solve social problems? Why, 
despite all the jeremiads against litigiousness that ring through the 
nation, has it been so hard to get them to turn away? The argument of 
this book is that the ultimate answer lies not with the usual suspects— 
rapacious lawyers and their rights-conscious clientele—but with funda- 
mental features of the American constitutional tradition, which create 
incentives for activists to favor litigious policies. 

Robert Kagan has highlighted the importance of the decentralization 
of American government in accounting for the distinctive role of litiga- 
tion in American public policy.°* He points to a fateful combination in 
contemporary American politics: a polity that demands governmental 
activism on social problems has been joined to an inherited governmental 
structure whose hallmark is division of authority. The framers of the 
Constitution, fearful of governmental tyranny, created a highly perme- 
able, decentralized state structure. The object was to make it hard for the 
national government to do much of anything. In this object, the framer’s 
design eventually failed: it did not forestall a massive expansion of the 
national government. Yet the design has had an effect on the forms that 
the expansion has taken. In particular, it has channeled many demands 
for action on social problems toward courts. 

Kagan’s research, with its linkage between the constitutional tradition 
and the shape of American public policy, is the basis for what I will call 
the Constitutional Theory of litigious policy making. The theory is con- 
stitutional in two senses. First, it focuses on the importance of three 
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structures embedded in the U.S. Constitution—federalism, separation of 
powers, and judicial independence. These structures are a set of rules that 
shape the incentives of political actors. In particular, the rules lead those 
who seek action on social problems to favor litigious policies, since 
court-based implementation is a means of overcoming barriers to activist 
government created by the Constitution. 

But the Constitution is not merely a set of rules that political actors 
strategically manipulate. It is, as its name implies, constitutive.’ The 
Constitution shapes the way Americans view politics and government, 
even the way they see their own political interests. And this suggests the 
second sense in which the theory is constitutional: it emphasizes the sig- 
nificance of the distrust of centralized governmental power that is at the 
core of the American constitutional tradition. American activists support 
court-based schemes in part because of their ambivalent attitudes toward 
the welfare-regulatory state, attitudes that are strongly reinforced by the 
structures in the Constitution. 

The constitutional tradition creates three specific incentives for 
activists to support litigious policies. Through litigious policies, activists 
can (1) insulate implementation of policy from political enemies (the 
insulation incentive); (2) do good things for constituents without spend- 
ing governmental dollars (the cost-shifting incentive), and (3) gain power 
over the actions of states and localities (the control incentive). These 
three incentives—insulation, cost-shifting, and control—explain the 
prominence of litigious policies in American politics and the difficulty of 
dislodging those policies. 


THE INSULATION INCENTIVE 


American activists support litigious policies in part because they provide 
a means of implementing public policy that is relatively insulated from 
political enemies.°° Implementation is, of course, a vital step in the policy 
process: for activists, a policy that is never implemented, or implemented 
in ways they abhor, can be worse than no law at all. But implementation 
is a particularly problematic enterprise in a system of separated powers, 
such as that of the United States. Federal bureaucracies assigned to imple- 
ment policies in a separated system serve a thousand masters—the presi- 
dent, members of Congress, interest groups, and the public. Each of 
these masters can seek to derail implementation of a policy. The public 
policy literature is rife with tales of regulatory agencies “captured” by 
the regulated, resulting in lax enforcement of rules. Courts, because of 
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their relative independence from the rest of the political system and 
because of their decentralized structure, can provide a seemingly safer 
route for implementation. Lodging enforcement of antidiscrimination 
rules solely in the Equal Employment Opportunity Commission puts the 
future of civil rights law in the hands of whoever gains control over the 
commission. Allowing individuals to sue for discrimination in court scat- 
ters control over civil rights to litigants, judges, and juries around the 
nation. In a nation with a constitutional tradition based on suspicion of 
centralized governmental authority, it’s not surprising that activists often 
favor court-based enforcement. 


THE CONTROL INCENTIVE 


Activists are also attracted to litigious policies as a way to gain control 
over the actions of states and localities.*” Federalism creates strong barri- 
ers to national controls over local policies. Within their own spheres, the 
Constitution says, the states are supreme and cannot be told what to do 
by the national government. Thus activists who wish to gain nationwide 
control over, say, school districts or police departments face severe con- 
straints. In many nations the best way to control what’s taught in schools 
is to become secretary of education. In the United States, by contrast, the 
secretary of education is relatively powerless: this official can only exhort 
school districts to change their curricula, or perhaps bribe the districts 
with federal aid. Litigious policies offer an attractive alternative to these 
routes. By enforcing court-protected rights against local agencies, 
activists can get federal courts to command the changes they wish. Civil 
rights laws, for example, gave civil rights activists a way to challenge the 
actions of local officials in the South. Fourth Amendment search and 
seizure lawsuits became a means to control the procedures of the police. 
Environmental laws have been used to control local development. These 
forms of litigation have the added virtue of appearing as “checks” on the 
abuses of local governmental officials, a frame that resonates strongly in 
a nation whose constitutional tradition is built around a fear of 
unchecked governmental power. 


THE COST-SHIFTING INCENTIVE 


The dream of all politicians is to do good things for their constituents 
without having to pay for them. Litigious policies make this fantasy a 
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reality. Imagine, for example, that the public grows dissatisfied with the 
services rendered by health maintenance organizations (HMOs). Policy 
makers could address these concerns in numerous ways. For example, 
they could (a) create a publicly funded health care system to replace the 
despised HMOs, (b) establish a new regulatory bureaucracy to oversee 
HMO abuses, or (c) create a “patients” bill of rights” to allow individuals 
to sue HMOs for their sins. It isn’t hard to understand the appeal of 
option (c), which unlike the others involves not a single penny of fiscal 
spending. By creating new rights—to be free of toxic waste dumps (as in 
the Superfund program), to sue when discriminated against, or to chal- 
lenge HMO decision making—policy makers can claim credit for helping 
their constituents, but shift the costs on to others. Not only that, by lodg- 
ing enforcement of rights in courts, politicians can transfer the cost of 
enforcement to private actors. In a constitutional tradition that stresses 
limited government and makes it particularly difficult to raise the rev- 
enue necessary to build the state,°* litigious policies have the great virtue 
of addressing social problems without tapping the budget. Activists, rec- 
ognizing this, support and defend litigious policies. 


Taken together, the insulation, control, and cost-shifting incentives 
explain the staying power of litigious policies in American politics. That 
is not to say that these incentives are ever present and all-powerful. They 
vary in intensity both over time and across policy domains. The insula- 
tion incentive, for example, does not operate when activists are con- 
vinced that they can trust bureaucratic agencies to implement the law as 
they wish.” Similarly, the control incentive is relevant only to policy 
domains in which states and localities are significant actors. Control is 
not, for example, an incentive in a domain such as defense policy, where 
there is usually no need to wrest implementation from states and locali- 
ties. Moreover, none of these incentives is relevant unless those who 
desire governmental action on a social problem gain the power to enact 
their desires into law—“activism” is a variable in itself. Thus to say that 
the insulation, control, and cost-shifting incentives have fostered litigious 
policies is not to claim that American public policy has been invariably 
litigious. It does suggest that these three incentives create a generalized 
tilt in American public policy toward courts as compared to the public 
policy of other nations. The three incentives explain why many areas of 
public policy that are bureaucratized in other nations are more judicial- 
ized in the United States. 
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More important for this study, the Constitutional Theory provides an 
explanation for why antilitigation efforts, despite their apparent popular- 
ity, face strong resistance. Courts provide an attractive way for American 
activists to meet their goals, and it takes an extraordinary effort to stop 
them or divert their energies to other channels. 

The result of all this—greater judicialization of matters that in other 
nations are bureaucratized—takes on its full significance when we com- 
pare the organization of the American judicial system with that of the 
typical bureaucracy. Bureaucracies are centralized hierarchies: in the 
bureaucratic model, government policies are implemented by civil ser- 
vants who are following fixed rules laid down by superiors. The Ameri- 
can judicial system, by contrast, is based on what Kagan has called the 
model of “adversarial legalism.” In an adversarial legal system, issues are 
organized as formal disputes between parties rather than as rules imple- 
mented by civil servants; the parties (individuals and organizations, 
mostly nongovernmental) have the burden of invoking and enforcing the 
rules. The decision makers in an adversarial legal model (judges and 
juries in the American court system) are not tightly bound to a central- 
ized higher authority as in the bureaucratic model. The rules themselves 
are constantly in dispute and evolving: in the course of arguing how rules 
should be enforced, the parties also argue about what the rules should be. 
Public policy in an adversarial legal system, then, is decentralized, priva- 
tized, and fluid, often unpredictable. 

As the Constitutional Theory suggests, some of these features of 
adversarial legalism are what makes litigious policies so attractive to 
American activists. The decentralization inherent in adversarial legalism, 
for example, helps insulate the policy from control by enemies, while pri- 
vatization means that implementation costs are not borne by the public 
fisc. But these features can also be sources of discontent. The fluidity and 
unpredictability of an adversarial legal system create troublesome uncer- 
tainties for the actors that system regulates. It is difficult, for example, to 
be certain about what kind of treatment a jury in a medical malpractice 
lawsuit might consider adequate, so doctors are tempted to practice 
“defensive medicine.” Moreover, the privatization of public policy inher- 
ent in the adversarial legal model makes implementation dependent on the 
resources and choices of nongovernmental actors, thus creating further 
uncertainty, and great inequities as well. Finally, the process of imple- 
menting public policy through disputes among parties can be extraordi- 
narily costly in both time and money, as the Laskin Poplar Superfund 


18 INTRODUCTION 


case demonstrates. Discontent with the costs, uncertainty, inequity, and 
inefficiency of adversarial legalism can provide a powerful stimulant to 
antilitigation reform, as the case studies in this book illustrate. 


PATHS TO REFORM 


This book describes a wide variety of antilitigation efforts, but at the 
outset it is helpful to contrast two basic forms, which I call discourage- 
ment and replacement. Discouragement policies aim to restrict or dis- 
courage litigation by making it harder or less rewarding to bring law- 
suits. A typical discouragement policy, adopted by many states, is to cap 
the amount of money a plaintiff can win for pain-and-suffering damages 
in a personal injury lawsuit. Discouragement policies like this do not 
stop litigation altogether but can reduce the volume and intensity of 
claims. Replacement reforms, by contrast, eliminate whole categories of 
litigation and replace them with some alternative mechanism. One 
notable example of replacement reform is the New Zealand accident 
insurance system, in which accident victims apply to a government 
agency for compensation rather than suing their victimizers in court. 
Another, less exotic replacement reform is the American workers’ com- 
pensation system, an employer-funded insurance system designed to 
replace litigation over workplace injuries. The most recent replacement 
reform is the September 11th Victim Compensation Fund, a federal pro- 
gram intended to replace litigation over the terrorist attack on the World 
Trade Center towers and Pentagon. Replacement reforms like these can 
eradicate whole species of lawsuits. 

Discouragement campaigns, particularly the tort reform movement, 
have become the most prominent of all antilitigation efforts. This book, 
however, focuses on replacement reforms because they are the most 
revealing of the causes of America’s litigious public policy style: replace- 
ment efforts, unlike discouragement campaigns, force policy makers to 
compare the costs and benefits of litigious policies to alternative mecha- 
nisms designed to achieve similar goals. The study of replacement politics, 
then, can spotlight what exactly makes the mechanism of litigation so 
enticing to American policy makers—and what makes alternatives, espe- 
cially the bureaucratic approaches used in other nations, less alluring. 

The study of discouragement politics is, by contrast, bound to be dis- 
appointing on this score, because discouragement campaigns aren’t ulti- 
mately about the virtues and vices of litigious policies. Discouragement 
politics, instead, is a fight over distributional justice. Discouragement bat- 
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tles are waged on such matters as how much victims of accidents should 
receive for their injuries or how much companies should pay for manu- 
facturing defective products, not whether litigation is a good way to 
decide these questions. Because the distributional consequences of such 
fights are usually clear-cut, the politics of discouragement is usually fairly 
simple: groups aligned with plaintiffs square off against groups aligned 
with defendants. So, for example, the debate over restrictions in personal 
injury law typically pits Democrats, liberal constituencies, and lawyers 
against Republicans and business and professional groups. 

Replacement politics is much more complex. Reformers in this path 
focus on the negative effects of adversarial legalism, principally its high 
transaction costs and uncertainty, and argue that the social problems 
involved can best be solved by some alternative mechanism. They seek to 
bring together groups associated with both plaintiffs and defendants to 
agree on the alternative. This path can lead to the elimination of whole 
species of lawsuits, but it is fraught with difficulties, as the case studies in 
this book demonstrate. 

The first and most important barrier to replacement reforms is sug- 
gested by the Constitutional Theory. Many of the alternatives to litiga- 
tion involve bureaucratic regulation or welfare programs. These alterna- 
tives are common in other economically advanced nations, but in the 
United States the constitutional tradition creates strong incentives for 
groups to favor litigation over these other forms of governmental action. 
The incentives—insulation, control, and cost-shifting—have to be over- 
come if governmental antilitigation reforms are to be adopted. 

Related to the Constitutional Theory is a second, more general bar- 
rier. Replacement reforms are usually controversial because they reverse 
one of the major features of adversarial legalism—the privatization of 
public policy—by socializing what seems to be a conflict between indi- 
viduals. This movement from individualized dispute to socialized solu- 
tion is often resisted in American politics. In litigation, problems appear 
as discrete disputes between individuals. When, for example, your car is 
hit by a careless driver, both the problem and the solution seem clear: the 
numbskull who hit your vehicle should be punished by a lawsuit. 
Replacement reforms reconceive individual conflicts as social problems. 
So, for example, “no-fault” auto insurance is premised on the view that 
accidents are a predictable social hazard produced by automobiles and 
that the problem is best solved not by punishing individual drivers but by 
pooling the risk of accidents through the most efficient insurance system 
possible. As later chapters illustrate, the no-fault idea is controversial in 
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part because it seems to neglect the individual dimension of the problem: 
the bad driver appears to get away with his or her misdeeds. The problems 
in this book’s case studies—auto accidents, bad reactions to vaccines, 
unemployment among people with disabilities—can be viewed either as 
social issues or as the product of individual transgressions. As the cases 
demonstrate, the weight of American political culture appears to favor 
the latter interpretation, and so proponents of reform policies face an 
uphill battle in creating a socialized alternative to litigation. 

A third barrier to replacement reforms is the difficulty in bringing 
groups associated with plaintiffs and defendants together, even on the 
basis of common interests. The two sides usually have bitter rivalries, dis- 
parate cultures, and conflicting alliances. Each deeply distrusts the other. 
Coming to agreement on some alternative is hard enough; working 
together against opponents of reform is even harder. It takes an unusu- 
ally gifted politician to create an effective plaintiff-defendant alliance, as 
we will see. 

A fourth barrier is uncertainty about the alternative to litigation. 
Replacements for litigation are often complex and their effects hard to 
measure in advance. Replacements involve complicated trade-offs and 
mechanisms the likes of which only the most dedicated policy wonks are 
likely to understand. In an atmosphere of distrust, it is easy for oppo- 
nents of the replacement reform to sow doubts about the alternative and 
hard for proponents to assuage those doubts. 

Together these are formidable obstacles. Nonetheless, replacement 
proponents sometimes overcome them and enact sweeping reforms. The 
struggles over replacement proposals, though, reveal the deep political 
roots of America’s litigious public policy style. 


THE PLAN OF THE BOOK 


Many studies have compared the social policies of the United States to 
those of other advanced industrialized nations and found American pol- 
icy to be uniquely court oriented. This book probes the political origins 
of these differences, the mechanisms that have kept litigious policies in 
place, and the conditions under which they may be successfully attacked. 
Thus the bulk of this book offers selected scenes from the struggle over 
litigation in American politics. Chapter 1 is an overview of the politics of 
litigation in the United States. Chapters 2 through 4 tell the stories of 
three antilitigation campaigns: the (feeble) attempt to forestall the cre- 
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ation of the Americans with Disabilities Act, the effort to enact no-fault 
auto insurance in California, and the drive to establish the Vaccine Injury 
Compensation Program. Chapter 5 summarizes the findings of the cases 
and suggests how they might lead Americans to rethink the way they 
argue about “litigiousness.” 

This is a book about litigation, but as the reader will soon discover, 
there is very little in these pages that directly examines the legal process or 
how courts do their work. Instead this book focuses on activists, lobby- 
ists, policy experts, and legislators as they wrestle over litigious policies. 

Why travel to legislatures to understand litigation? So far, most aca- 
demics who have written about the litigation debate have analyzed it at 
the level of popular culture. They have highlighted the ways in which 
those who campaign against personal injury lawsuits use cultural myths 
or beliefs about litigation to strengthen their position.®! These studies are 
fascinating but necessarily limited in scope. First, they are limited to per- 
sonal injury law and do not explore other arenas of antilitigation politics. 
Second, they focus on the production of litigation myths and so do not 
closely examine the policy-making process. In this book I closely scruti- 
nize the role of ideas and interests in the making and unmaking of liti- 
gious policies. 

There are several works that examine aspects of the politics of litiga- 
tion, but no comprehensive study.** American political scientists are 
quite familiar with the long-standing struggles over regulation and dereg- 
ulation in the United States and the unending battle over the welfare 
state. Hundreds of books have been written about the politics of welfare 
and regulation. In this book I describe a parallel universe, the world of 
litigation politics, a realm that is just beginning to be explored. 


CHAPTER 1 


THE BATTLE OVER LITIGATION 


itigation is under siege from many directions, but as I argued in the 

introduction, some attacks turn out to be more significant than oth- 
ers. While tort reform, for example, are aimed simply at reducing the vol- 
ume and cost of litigation, other antilitigation efforts can eradicate whole 
species of lawsuits. It is these more sweeping campaigns, in which policy 
makers are led to ponder the merits of litigation versus other problem- 
solving devices, that teach the most about the roots of America’s distinc- 
tively litigious public policy style. In focusing on two of the most visible 
components of the attack on litigation, tort reform and alternative dis- 
pute resolution, commentators have missed broader, more theoretically 
significant patterns. A review of the many struggles over litigious policies 
in American politics and the political forces involved in the litigation 
debate puts the individual battles in context. 


THE ATTACK 


It would be arbitrary to pinpoint a moment when the attack on litigation 
began. There have always been antilitigation impulses and even antiliti- 
gation reforms in the United States.! Yet as late as the 1960s, in the midst 
of an enormous expansion in litigious policies, there was little mention of 
litigiousness as a major problem in American life. Indeed, within the legal 
profession the major criticism of the legal system was that it was inacces- 
sible and so unavailable to poor and middle-class people. More litigation, 
not less, was needed.2 At some point in the 1970s, however, a shift 
began. Concerns about accessibility faded, and misgivings about litiga- 
tion took center stage. A wide-ranging debate over the costs and benefits 
of litigation began. 
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Within the bar an indicator of the shift was the 1976 Roscoe Pound 
Conference on the Causes of Popular Dissatisfaction with the Adminis- 
tration of Justice. Number one among the causes cited by the partici- 
pants—federal judges, elite lawyers, and law professors—was “over- 
load,” both in the sheer number of cases filed and in the expectations 
people had about the problem-solving capacities of courts. “The Ameri- 
can public today perceives courts as jacks-of-all-trades, available to fur- 
nish the answer to whatever may trouble us,” said Simon Rifkind, a cor- 
porate lawyer and former federal judge. As a result, courts were carrying 
a “backbreaking burden.”* Others complained of the expanding length 
and complexity of litigation. With the growth of procedural rights for 
defendants, criminal cases “never seem to end,” said Walter Schaefer, a 
judge.* Francis Kirkham, a corporate lawyer, claimed that in some kinds 
of civil litigation “discovery knows no bounds” and that class action law- 
suits in the federal courts were “reaching flood stage.” Echoing the 
aquatic metaphor, U.S. Attorney General Edward Levi said that courts 
were “deluged with business.”° The problem of overload was so serious, 
claimed Solicitor General Robert Bork, that “the integrity of the federal 
system is threatened.”’ Kirkham worried whether the nation was 
“retaining the capacity to achieve justice by rational means.”® 

The Pound Conference participants suggested a myriad of solutions to 
the problem of overloaded courts, proposals that would set much of the 
agenda for antilitigation reformers over the next two decades. Contrary 
to their image as lawsuit mongers, the elite lawyers at the conference 
took a very critical stance toward litigation. 

Beginning in the 1970s, a new skepticism about the utility of litigation 
also arose among academics. Researchers in law and the social sciences 
argued that courts lacked the capacity to be good policy makers and that 
litigation wasn’t a very effective way to make society more just.? Al- 
though these themes were hardly novel, they took on particular poignancy 
coming after two decades in which reformers had turned repeatedly to 
litigation as a tool of reform. Indeed, some of the criticisms of litigation 
came from those who had eagerly accepted the premises of the legal 
reform model. Gerald Rosenberg went to law school hoping to become a 
social reformer but discovered that social change through constitutional 
litigation was a Hollow Hope.'° Radical lawyers in the critical legal stud- 
ies movement, some of them veterans of civil rights struggles, analyzed 
the limits of liberal legal reform; critical race theorists, though more sym- 
pathetic to rights laws, joined in.!! Meanwhile communitarian critics of 
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liberalism articulated yet another set of complaints about the influence of 
litigation on American life. Mary Ann Glendon, for example, argued that 
American politics was overly legalistic, dominated by “rights talk” that 
polarized citizens and oversimplified issues.'? Economists condemned lit- 
igation for its high costs and impact on American competitiveness. 1 
Conservatives and a few liberals criticized the Warren Court’s expansion 
of procedural rights in the criminal justice system.'* Even many tort law 
professors, a group that had promoted the liberalization of liability in the 
1950s and 1960s, were by the 1980s deeply troubled by the shortcom- 
ings of litigation as a means of compensating injury." Echoing their crit- 
icisms was a flurry of research on civil litigation that began in the 1980s, 
much of it supportive of antilitigation reforms.'° 

By the 1990s antilitigation reform even became the stuff of national 
politics, thanks largely to the efforts of Vice President Dan Quayle. Dur- 
ing the Bush administration Quayle developed litigation reform into a 
political issue, and mainly through his rhetorical attacks it occasionally 
popped into the national spotlight. 

The apex of Quayle’s antilitigation campaign was his 1991 speech to 
the American Bar Association (ABA). Applauding Walter Olson’s The 
Litigation Explosion and estimating that tort litigation cost over $300 
billion each year, Quayle called the civil justice system a “self-inflicted 
competitive disadvantage.” In one of the more widely discussed sections 
of his speech, Quayle asked, “Does America really need 70 percent of 
the world’s lawyers? Is it healthy for our economy to have 18 million 
new lawsuits coursing through the system annually?”!” As a step 
toward remedying these conditions, Quayle proposed fifty antilitiga- 
tion reforms recommended by the President’s Council on Competitive- 
ness, which he chaired.!® 

Rising to the challenge, John Curtin, president of the ABA, said his 
organization was willing to consider the proposals, but “Anyone who 
believes a better day dawns when lawyers are eliminated has the burden 
of explaining who will take their place. Who will protect the poor, the 
injured, the victims of negligence, the victims of racial discrimination, 
and the victims of racial violence? . . . Lawyers are the simple yet essential 
means by which people seek to vindicate their rights and we must not 
foreclose that means.” 1? Quayle had not actually proposed the extermina- 
tion of lawyers, so Curtin’s response was a bit of a non sequitur. But the 
exchange was dramatic and drew media attention.”° Sophisticated critics, 
besides noting Quayle’s use of dubious statistics,*! pointed out that 
Quayle, like Curtin, was shadowboxing: his reforms were far less sweep- 
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ing than his rhetoric suggested.?* Many were minor procedural measures 
that the ABA itself had supported; others sounded major but on inspec- 
tion turned out to be narrow in scope.” Nonetheless, a splash was made. 

None of Quayle’s suggestions found its way into federal legislation, 
though President Bush did sign an executive order implementing some of 
the procedural ideas.** But in legal reform Quayle and Bush found an 
agreeable, albeit minor, political issue, one that has since become a staple 
of Republican politics. In the presidential election of 1992 President 
Bush’s first television ad mentioned “legal reform,” and his campaign 
criticized Bill Clinton and the Democratic Party for accepting massive 
contributions from plaintiff lawyers. Republicans even picketed Bill Clin- 
ton with signs reading “Stop the Trial Lawyers’ Takeover of the White 
House.”*> Newt Gingrich made “Common Sense Legal Reform” the 
ninth plank in his Contract With America and pushed various tort 
reform bills through the House. In one of the highlights of his otherwise 
uninspired 1996 presidential campaign, Robert Dole joked after falling 
from a stage during a campaign event that trial lawyers had begun calling 
him on his cell phone even before he hit the ground.*® And during his 
2000 presidential campaign, George W. Bush, proud to be considered an 
enemy of plaintiff lawyers, pointed to tort reform as one of his major 
accomplishments as governor of Texas.” Dole and both Bushes have 
mentioned litigation reform in their televised debates, and the Republi- 
can platform since 1992 has contained antilitigation language.*® 

Although their antilitigation rhetoric sweeps broadly, these politicians 
are in fact mainly focused on one species of lawsuit, the personal injury 
claim. They tend to ignore other, more common forms of litigation— 
over contracts, property disputes, and family issues. Business-to-business 
contract disputing, for example, is at least as important a source of law- 
suits as tort, but in the litigation debate this is obscured. In 2000, tort 
lawsuits constituted 7 percent of the civil case load of a sample of state 
courts; contract cases amounted to 23 percent.’? Yet when politicians, 
pundits, and journalists criticize “litigiousness,” they are speaking almost 
invariably about personal injury lawsuits. 

Why does tort litigation receive such a disproportionate share of 
attention? The simplest explanation is that those on the receiving end of 
tort lawsuits—business groups, governments, and professional organiza- 
tions—have the means and the incentive to publicize their discontents. 
These powerful interests have set the agenda both for politicians and the 
media. Other forms of litigation—for example, contractual disputes— 
have business interests on both the giving and receiving ends, creating a 
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much more ambivalent attitude.*° Moreover, many common types of lit- 
igation—family disputes, for example—don’t involve business interests 
at all. It is only those forms of litigation in which powerful interests 
appear solely as defendants—tort, civil rights, and environmental law- 
suits—that are most visibly attacked. 

Even in this grouping, however, tort litigation seems to get the lion’s 
share of the attention. Aside from the interests behind it, there seems to 
be a special resonance to complaints about personal injury law. David 
Engel has argued that tort litigation stories serve as symbols of commu- 
nity disintegration in a way that anecdotes about, for example, contract 
disputes cannot. Engel studied attitudes toward tort law in a rural county 
in the Midwest. In the view of Engel’s subjects, plaintiffs in tort lawsuits 
deserved special scorn because they had used the coercive powers of the 
state to get money they did not earn from defendants who never agreed 
to assume responsibility for their injuries. Thus for Engel’s subjects, as 
for many Americans, stories about tort litigation symbolize the decline of 
personal responsibility in society.*! Moreover, tort stories are dramatic 
and easily understood, making them easily digestible fodder not just for 
everyday gossip but also for the news and entertainment media. The 
story of Stella Liebeck, who had the infamous encounter with McDon- 
ald’s coffee, radiated through public discourse because it dramatically 
illustrated what “everyone knows”—that Americans routinely sue others 
for accidents they themselves are responsible for, that big corporations 
are excessively punished because they are “big pockets,” and that tort 
plaintiffs are overcompensated by runaway juries. Indeed, aspects of the 
Stella Liebeck story that were inconvenient to this portrayal—such as the 
fact that Liebeck eventually settled for roughly one-fifth of the widely 
publicized $2.9 million jury verdict, that her burns were horrifyingly 
severe, or that McDonald’s coffee had previously scalded hundreds— 
were widely ignored.*” 

The notoriety of tort litigation, combined with the powers of persua- 
sion of corporate and professional interests, has put personal injury law- 
suit reform at the top of the antilitigation agenda. Yet the range of anti- 
litigation politics sweeps much more broadly than tort suits. 
Business-to-business disputing, though not the subject of television sit- 
coms or Republican platform planks, has been the target of several anti- 
litigation efforts, especially alternative dispute resolution, discussed 
below. Indeed, some of the more obscure antilitigation reforms, though 
not the stuff of advertising campaigns or presidential speeches, are 
among the more significant. 


THE BATTLE OVER LITIGATION 27 


FOUR TYPES OF ANTILITIGATION EFFORTS 


There are a vast array of antilitigation efforts spanning varied policy 
areas and levels of government, but they can be usefully divided into four 
basic forms: (1) discouragement, attempts to discourage plaintiffs and so 
reduce litigation; (2) management, attempts to make the disputing 
process more efficient and harmonious; (3) replacement, attempts to 
replace litigation with some other problem-solving device; and (4) resist- 
ance, opposition to new forms of litigation (see Table 1.1). Each form 
creates a distinctive politics. Of the four types, discouragement and man- 
agement efforts have been the most visible, garnering the most media 
attention—and the most hyperbolic rhetoric. Yet as I argued in the intro- 
duction, replacement efforts and the battles they create expose more fully 
the roots of America’s distinctively court-centered public policy style be- 
cause they represent more fundamental attacks on litigation as a problem- 
solving device. 


The Partisan Politics of Discouragement 

Discouragement reforms take the most familiar and straightforward 
route to limiting litigation: they aim to discourage plaintiffs from bring- 
ing lawsuits. They do this by making lawsuits either harder to bring, 
harder to win, or less rewarding for the plaintiff. The politics of discour- 
agement is similarly straightforward. Groups aligned with plaintiffs fight 
groups aligned with the defendants. Discouragement battles are thus 
highly partisan, with most Republicans on the antilitigation side and 
most Democrats lined up with the plaintiffs. These are struggles over dis- 
tributional justice—who gets what—with dollars and the resources of the 
judiciary at stake. Proponents do not typically question the utility of liti- 
gation itself but argue that plaintiffs with weak claims are abusing the 
legal system. 

The most prominent of all discouragement efforts, indeed of all anti- 
litigation efforts, is the tort reform movement. A “tort” is an injury. 
Plaintiffs in tort cases seek monetary compensation for their injuries, 
punishment for their injurers, and some reassurance that injury-produc- 
ing conduct will be deterred. The tort reform movement argues that the 
liability system is out of control, swollen with ridiculous claims, and that 
the jury system has in effect produced a lottery. Tort reformers promote 
an array of reforms aimed at making tort litigation less enticing for 
plaintiffs: barriers to filing a claim, an expansion of defenses, and limits 
on the amounts and types of awards. With a broad base of support 


Table 1.1. Types of Antilitigation Efforts 


Discouragement 


Management 


Replacement 


Resistance 


Strategy 


Examples 


Key Interest Groups 


Level of Conflict 
Level of Partisanship 


Discourage potential 
plaintiffs 


Caps on damages, 
restrictions on habeas 
corpus 


Business, professional, 
attorney, consumer, 
civil rights, public 
interest 

High 

High 


Make disputing more 
efficient, less adversarial 


Arbitration, mediation, 
uniform codes 


Attorney and judicial 
groups 


Low 
Low 


Replace litigation 
with another problem- 
solving mechanism 


No-fault systems, 
bureaucratization of 
child support, expert 
panels 


Business, professional, 
attorney, consumer, 
civil rights, public 
interest 

Mixed 


Mixed 


Stop the creation of 
new forms of litigation 


Opposition to the ADA, 
children’s rights, 
patient’s bill of rights 
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among business and professional groups, the tort reform movement has 
been churning tort law now for more than two decades. 

The tort reform movement is a huge political enterprise. Nearly every 
large company, trade association, and professional group is involved at 
some level. Since the drive for tort reform began in the 1970s, these 
groups have become more and more organized, creating coalition organ- 
izations to coordinate their activities. The American Tort Reform Associ- 
ation (ATRA) helps coordinate and publicize state tort reform efforts. 
ATRA’s membership includes Fortune too corporations, professional 
groups, insurers, small companies, nonprofit organizations, and a few 
units of government. ATRA serves as a clearinghouse for a network of 
forty state groups, providing them briefing materials, model bills, polling 
research, witnesses, and speakers and publishing several periodicals that 
cover their efforts. ATRA’s publicity efforts are considerable, with press 
briefings, television and radio commercials (featuring Jack Kemp and 
George McGovern), a documentary (hosted by Walter Cronkite), an in- 
flight video, a website featuring “loony lawsuits,” posters, pamphlets, 
and bumper stickers.*? 

For a time the largest coalition in the national tort movement was the 
Product Liability Coordinating Committee (PLCC), which at one point 
had an estimated budget of $3 million and a membership of 700,000 
businesses and trade associations, including the Business Roundtable, the 
Chamber of Commerce, the National Association of Manufacturers, and 
an estimated 60 percent of the Fortune 500 companies.*4 Since the defeat 
of sweeping product liability legislation in the late 1990s, the PLCC has 
become inactive, but there are several other national coordinating bodies. 
The Civil Justice Reform Group is a separate group of general counsel 
from sixty of the nation’s one hundred biggest companies who channel 
funds to various antilitigation organizations.’ The Health Care Liability 
Alliance campaigns for medical malpractice reform laws: the Coalition to 
Eliminate Abusive Securities Suits successfully lobbied in the 1990s to 
limit shareholder litigation against companies. 

These groups are just the tip of the iceberg. Most tort reform activities 
are carried out by individual businesses, trade associations, and state tort 
reform organizations. The American Medical Association, for example, 
has crusaded for a variety of tort reforms over the past two decades. The 
U.S. Chamber of Commerce has made tort reform, especially legislation 
to restrict class action lawsuits, a priority. In 1998 the chamber created 
the Institute for Legal Reform, which has sponsored conferences and 
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published reports on such matters as legal fees, product liability law, and 
judicial elections. Among businesses, one of the most active is Aetna, an 
insurance firm whose interest in civil justice litigation is considerable: 
it defends thousands of lawsuits each year. Aetna is a member of 
national tort reform organizations, but it has also conducted its own 
antilitigation lobbying and advertising campaigns. In addition, Aetna 
has funded academic symposia, conferences, and research on tort law at 
the Rand Institute of Civil Justice, the Brookings Institution, the Man- 
hattan Institute, and the American Law Institute.*° Although Aetna is 
unusually active, its antilitigation activities are hardly unique. Many 
companies and trade and professional associations fund antilitigation 
lobbying, advertising, and research. On the research side, they have 
helped fund a plethora of antilitigation research (see note 16). Add this 
to the efforts of the coalition organizations, and the tort reform move- 
ment seems quite formidable. 

Yet tort reformers have been largely frustrated in their efforts in Con- 
gress. Their successes have largely come through state legislatures, and 
even there they have often been thwarted by judicial rulings overturning 
tort reform laws on state constitutional grounds. The tort reform move- 
ment may have had its greatest impact outside the legislative arena, 
where it has apparently persuaded judges and juries to be more skeptical 
about personal injury claims. Indeed, tort reformers have helped to 
reshape public discourse about litigation, undermining the heroic view of 
lawyers and lawsuits that has always competed in the American mind 
with more unsavory images of the legal profession. Thus tort reformers 
have made steady gains in the cultural war over litigation even as they 
have often lost particular political and legal battles.>7 

Federal tort reform efforts began with a Nixon administration report 
on medical malpractice litigation in 1973.8 In the following years, the 
Ford, Carter, and Reagan administrations sponsored reports proposing 
antilitigation legislation.*? Federal product liability legislation, first intro- 
duced in the mid-1970s, has over the years varied in content. The earliest 
bills sought to undo the strict liability standard that the California 
Supreme Court had first adopted; others have provided for caps on dam- 
ages and expanded defenses. None of the bills has become law, despite 
strong support from Republicans and some Democrats. Until 1994 the 
Democrats’ control of Congress and use of filibusters prevented any bill 
from advancing. After the “Republican Revolution” of 1994 the combi- 
nation of Democratic opposition, the threat of filibuster, some defections 
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by Republicans, and Clinton administration opposition kept product lia- 
bility bills from being enacted. The closest any of the bills came to pas- 
sage was in 1996, when Congress failed to override a Clinton veto. The 
George W. Bush administration’s enthusiasm for tort reform has been 
diminished by the Democrats’ control of the Senate and perhaps by the 
political fallout from the Enron scandal.*° 

Federal medical malpractice tort reforms have also failed to make any 
headway, despite much discussion. Between 1990 and 1994 forty-six 
medical malpractice reform bills were introduced into Congress, most of 
them involving discouragement reforms.*! There was some talk about 
putting a cap on malpractice damages in the Clinton health care bill, but 
ultimately the bill had only minor medical malpractice provisions. 

Indeed at the national level, the tort reform movement has been able 
to enact only relatively minor laws. These laws, passed during the Clin- 
ton administration, limited the liability of small airplane manufacturers, 
restricted company shareholder lawsuits, immunized volunteers (but not 
the organizations they volunteer for) from litigation, taxed tort awards 
for emotional distress and punitive damages, protected those who donate 
food to shelters from liability, capped tort liability for Amtrak at $200 
million per accident, restricted medical malpractice claims against cruise 
ship operators, protected producers of raw materials for medical prod- 
ucts from some suits, and limited liability claims arising from the “Y2K” 
computer scourge.** While the number of laws passed might seem 
impressive, these measures were limited in scope and effect, relatively 
small-scale victories scattered amongst a series of major defeats. Ob- 
servers suggest several explanations for the failures of the federal tort 
reform effort: conflicts among the business groups advocating the 
reforms, concerns about federalism,*? and most important of all, the 
powerful opposition of plaintiff lawyer groups.** Whatever the reason, 
the major legislative successes of the tort reform movement thus far have 
come at the state level. 

The first major wave of state tort reform was in the mid-1970s, when 
medical malpractice insurers rapidly raised their rates and exited some 
markets. The result was labeled a “medical crisis” in many states, with 
doctors finding it difficult to get malpractice insurance. Some California 
doctors even went on a brief strike to dramatize their plight.*° Legisla- 
tures responded with a flurry of tort reforms. Between 1975 and 1978, 
fourteen states passed laws encouraging arbitration, twenty-nine created 
screening panels for lawsuits, twenty limited attorney contingency fees, 


32 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


fourteen put monetary caps on damages, and nineteen restricted the col- 
lateral source rule.* 

The second wave of tort reform, which commenced in the mid-198o0s, 
was much broader, going beyond medical malpractice to all areas of 
personal liability. Here again a major stimulus was a rapid rise in liability 
insurance rates together with reports that day care centers, playgrounds, 
and other facilities were closing because of the lack of affordable insur- 
ance. Between 1985 and 1988 sixteen states capped “pain and suffering” 
damages, twenty-eight limited punitive damages, twenty restricted the 
collateral source rule, and thirty modified their joint and several liability 
rules. In 1986 alone, forty-one of the forty-six legislatures who met 
passed some type of tort reform. 

After several years of relative calm, a third wave of tort commenced, 
possibly spurred by state-level Republican gains in the 1994 elections. In 
1995 eighteen states passed tort reforms, including extensive reform 
packages in Oklahoma, Illinois, Indiana, and Texas.*° Between 1995 and 
1997 fourteen states limited punitive damages, thirteen modified their 
joint and several liability rules, and eight made significant changes in 
product liability law.*7 

Research suggests that some of the measures passed in the first two 
waves of tort reform, particularly the caps on damages, have modestly 
reduced lawsuits, damage awards, and liability insurance premiums. 
Many of the tort reforms, though, seem to have had little or no effect.*% 
But even where the tort reform movement has fallen short in the legisla- 
tures, it may be having indirect effects on the judicial process. The data 
are far from conclusive, but there are indications that publicity about the 
“litigation explosion” may be changing the behavior and attitudes of 
judges and juries. Research has found that jurors firmly believe that there 
has been a “litigation explosion” and are deeply suspicious of plaintiffs 
in tort lawsuits.” Another study found a “quiet revolution” in products 
liability, with judges rolling back some of the litigious policies enacted in 
the 1960s, seventies and early eighties, possibly in reaction to the public- 
ity generated by tort reformers. As a result of the shift in doctrine, plain- 
tiffs are faring worse, and claims have been dropping.°° Thus the gains of 
the tort reform movement may go well beyond the passage of legislation. 


*The collateral source rule prohibits judges or juries calculating damages from considering 
how outside sources compensate victims for their injuries. Thus the possibility that a plain- 
tiff might have health insurance and so might collect twice for her medical injuries cannot 
be considered. Some of the restrictions on the collateral source rule passed by the states 
automatically reduced awards by the amount collected from collateral sources; others 
allowed judges and juries to consider collateral sources in calculating damages. 


THE BATTLE OVER LITIGATION 33 


Thanks to the enormous material interests behind it, tort reform dom- 
inates public discussion of litigation politics. But tort is just one area in 
which discouragement policies have been debated or enacted. Consider 
some other examples: 


CRIMINAL JUSTICE The chief antilitigation effort in criminal law recently 
has been the move to restrict habeas corpus lawsuits, which critics say 
give prisoners and death row inmates too many chances to appeal, result- 
ing in long delays. In 1996, in the wake of the bombing of the Murrah 
Federal Building in Oklahoma City, President Clinton signed the Anti- 
Terrorism and Effective Death Penalty Act, which included a provision 
limiting death row inmates to “one bite of the apple,” a single habeas 
corpus appeal. The Supreme Court upheld this statute against a constitu- 
tional challenge—a ruling in line with several previous Court decisions 
limiting the right to appeal.>! A second law, also passed in 1996, the 
Prison Litigation Reform Act, seeks to discourage civil suits by prisoners 
and to reduce judicial control over the administration of correctional 
institutions. It requires prisoners to pay a fee when filing a civil suit and 
penalizes prisoners who file lawsuits deemed frivolous with the loss of 
“good time” credits toward early release from prison.** Thus Congress 
has attempted to discourage prisoner lawsuits, one the largest and 
fastest-growing categories of federal litigation.” 


CIVIL RIGHTS When the U.S. Supreme Court in 1989 released a string of 
rulings that had the net effect of discouraging plaintiffs in civil rights 
cases, Congress reacted with an encouragement law. The 1991 Civil 
Rights Act undid the Court’s decisions but went beyond this to expand 
the use of jury trials and increase the kinds of damages available to plain- 
tiffs in discrimination lawsuits. These changes have in turn generated a 
host of horror stories about discrimination litigation, and in Congress 
discouragement bills have been introduced to limit damages and institute 
a “loser pays” system in civil rights lawsuits.*4 


ENVIRONMENTAL POLICY Many American environmental statutes allow 
citizens to either sue regulators for being too lax in their enforcement 
efforts or to bypass the regulators entirely and sue alleged polluters 
directly. The citizen lawsuit provisions have been criticized for misdirect- 
ing enforcement and for creating an undeserved windfall for environ- 
mental groups who win damages lawsuits.™ Discouragement reforms 
that limit clean air and clean water lawsuits have, however, failed to 
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attract much support. George W. Bush’s proposal to limit the sweep of 
citizen lawsuits under the Endangered Species Act was predictably pillo- 
ried by environmental groups.*® 


ADMINISTRATIVE LAW Across many policy areas, including the environ- 
ment, courts since the 1960s have played a major role in the administra- 
tive process. Those dissatisfied with an agency ruling found that they 
could flee to the courts for a second opinion. Critics argue that judges 
should not second-guess the decisions of agencies and that the process of 
litigation greatly hinders administrative regulation.°’ The struggle to dis- 
courage litigation has primarily been carried out in the courts, where the 
U.S. Supreme Court’s decision in the 1984 Chevron case was seen as a 
signal to lower courts to grant more discretion to agencies. Whether the 
courts have taken the hint, and whether the Supreme Court itself has 
become more deferential to agencies, is unclear.*® 


FUNDING FOR LITIGATION One seemingly straightforward way to dis- 
courage litigation is to eliminate programs that fund lawsuits. Yet antilit- 
igationists have been largely unsuccessful in this effort. For example, 
attempts to rid citizen lawsuits of attorney fee provisions have gotten 
nowhere. Funding for legal aid, however, was slashed after the “Republi- 
can Revolution” of 1994 and subjected to various restrictions.°? 


CIVIL PROCEDURE Perhaps the most obscure discouragement struggles 
occur over efforts to reform civil procedure. In fact, despite its musty 
image, federal civil procedure has in recent years been a quite contentious 
realm, with particularly heated debate over class action lawsuits. The 
animating principle of procedural reform in recent years has been to 
speed up processing of cases by limiting litigation. Reforms regarding 
class actions, frivolous cases, and discovery have all attempted to reduce 
litigation. Many of these reforms have, however, met with opposition, 
and some have been significantly modified en route to enactment, often 
because of opposition within the bar. 


Discouragement efforts can result in significant reductions in litigation. 
Research suggests that caps on damages in tort litigation, for example, 
reduce both the number of cases filed and the size of damage awards.°° 
But even where tort reform and other discouragement efforts succeed in 
reducing cases and damage awards, they do not fundamentally dislodge 
a system of social decision making based on the model of adversarial 
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legalism. In the adversarial legal model, remember, issues are organized 
as disputes between parties, the parties have the burden of invoking and 
enforcing the rules, the decision makers are not tightly bound to a 
higher authority, and the rules themselves are constantly in dispute and 
evolving. Discouragement policies do not attempt to transform these 
fundamental aspects of American court-based public policy. Thus, 
despite the antilitigation rhetoric that accompanies them, discourage- 
ment efforts are not an attack on litigation as a problem-solving device. 
Discouragement efforts seek to lower the volume of litigation, not 
change the channel. 


The Muted Politics of Management 

Management reforms aspire to make the disputing process smoother and 
more efficient. They streamline disputing through techniques such as 
arbitration, mediation, conciliation, and various measures aimed at 
resolving issues with less conflict. By definition, management reforms are 
those that do not obviously favor plaintiffs or defendants; thus in this 
type of reform there is little conflict between plaintiff and defendant 
groups and low partisanship. The conflicts that do arise usually pit 
groups within the legal system against each other on matters either of 
philosophy or turf. In comparison with discouragement politics, which is 
often partisan and strident, management reforms typically generate little 
controversy outside the bar. 

On the surface, management efforts seem far more radical than dis- 
couragement. Some proponents of management reforms envision a whole- 
sale transformation of social disputing, remaking a process that has been 
formal and conflict ridden into one that is informal and problem solving. 
Others, less idealistic, simply see in management reforms a way to avoid 
the transaction costs associated with litigation. Whatever the vision 
behind them, however, management efforts are not an attack on the 
adversarial legal model that characterizes the American legal system. They 
are aimed simply at making the legal system work more smoothly. 

One set of management efforts involves the assortment of procedural 
devices collectively known as “alternative dispute resolution.” ADR is not 
a recent innovation. Jerold Auerbach has traced how various religious 
communities used mediation and arbitration in colonial America, and the 
history of these devices is older than adjudication itself.°! Commercial 
arbitration became an important form of dispute resolution in the busi- 
ness world shortly after World War 1.6% But the shift toward alternative 
dispute resolution in the 1970s and 1980s was more broadly based. 
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ADR proponents are a varied bunch, from 1960s community activists 
to 1990s corporate CEOs. The only thing that truly unites the ADR 
“movement” is dissatisfaction with traditional litigation, and even this 
dissatisfaction takes different forms.°? For many of the lawyers and judges 
at the Pound Conference, which provided a major stimulus to the ADR 
movement, the primary problem was an overload of the courts. Divert- 
ing some cases to other venues would protect the quality of traditional 
adjudication by keeping the courts from being overwhelmed with liti- 
gation. Similarly, Christine Harrington, in her study of the ideology 
and practice of ADR, sees support for arbitration as arising from criti- 
cisms of courts as lacking the capacity to deal effectively with “low- 
level” disputes.® 

But there are other themes in the move toward ADR, as well. Supreme 
Court chief justice Warren Burger, an antilitigation crusader, spoke at 
the Pound Conference of the “damaging excesses of the contentious 
spirit” and the need for lawyers to “fulfill their historic function as the 
healers of society’s conflicts.”°* Burger’s articulation of the value of heal- 
ing and civic peace echoes in some respects the communitarian views of 
left-wing proponents of community mediation, who argue that indige- 
nous forums offer a richer, less adversarial, and more particularized 
brand of justice. Beginning in the 1960s, they advanced community 
mediation as a form of community empowerment.°” Much of the sup- 
port for ADR, however, is based on far more prosaic concerns, princi- 
pally cost and efficiency. ADR, proponents say, can resolve disputes in 
less time and with lower cost than traditional litigation. 

ADR in its many forms is the most prominent of management efforts, 
but the category includes any reform premised on smoothing the dis- 
puting process, from community dispute centers that use mediation 
to resolve “low-level” disputes, to court-annexed arbitration programs, 
to “rent-a-judge” and other private dispute resolution services, to the 
many techniques used in workplaces to resolve complaints through 
“internal dispute resolution.”°* Some other forms of management 
include: 


MANDATORY ADR Most ADR programs are voluntary: both parties 
must choose them after a dispute arises. This is undoubtedly one of the 
main reasons they attract so little controversy. Mandatory ADR has, by 
contrast, proven highly controversial. Employment, consumer, and com- 
mercial contracts increasingly include provisions requiring arbitration of 


THE BATTLE OVER LITIGATION 37 


any disputes that might arise between the parties.® Critics say that the 
arbitration systems built into contracts are often biased against plaintiffs 
and that one should never be asked to sign away the “right to sue.” To the 
extent that mandatory arbitration tilts to the benefit of defendants, it is 
really a discouragement reform in disguise, and the politics it creates 
looks just as partisan and fierce as the battle over tort reform. Bills to ban 
mandatory arbitration have been introduced in Congress, and legal chal- 
lenges to these contracts continue.” 


SETTLEMENT INCENTIVES Some “fee shifting” proposals penalize parties 
who refuse an early settlement offer only to receive a verdict at trial that 
is similar or less favorable. Under these proposals, the refusing party is 
responsible for all the legal costs incurred by the offering party. Another 
way to encourage parties to resolve their cases more quickly and effi- 
ciently is to teach and encourage judges to “manage” their cases more 
aggressively. 


SUBSTANTIVE EFFICIENCY REFORM Perhaps the most common way to 
streamline disputing is to change the law under which disputes arise so as 
to make it clearer. Changes in statutory language can eliminate ambigui- 
ties and so limit litigation. Jeb Barnes, writing about the politics of bank- 
ruptcy reform, labels this “substantive efficiency reform.” As Barnes sug- 
gests, this type of reform is commonplace; it occurs whenever legislators 
codify the law in order to clarify and standardize it, as with the Uniform 
Commercial Code.” 


Management reforms can have a significant effect on the amount and 
intensity of litigation. But as with discouragement policies, management 
reforms do not generally dislodge a system of social decision making 
based on the model of adversarial legalism. Instead they diminish the 
scope of issues in dispute or nest an alternative set of procedures within 
an adversarial legal system. Some of the formalism and adversarialism of 
litigation can be reduced, but the bilateralism, privatism, decentraliza- 
tion, and fluidity characteristic of the adversarial legal model are all 
retained. Social issues are organized as disputes among private parties 
resolved by a relatively independent decision maker using an evolving set 
of rules. Thus although management reforms may streamline the process 
of settling claims, management is not the frontal attack on litigation that 
proponents sometimes claim. 
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The Complex Politics of Replacement 

Replacement efforts, by contrast, do involve a radical transformation of 
social decision making. Replacement eliminates an entire species of litiga- 
tion and substitutes some other problem-solving device. The dispute 
between plaintiff and defendant becomes a social problem to be resolved 
through various nonlitigious mechanisms, generally compensation funds, 
bureaucratic regulation, or decision making by experts; the aim is to 
eliminate the original judicial dispute. All the core attributes of the adver- 
sarial legal model—bilateralism, privatism, decentralization, and fluid- 
ity—are attacked in replacement schemes. 

The central feature of replacement politics is the effort to bring to- 
gether groups associated with both plaintiffs and defendants to support a 
mechanism to replace litigation. This difficult task is taken up by what 
John Kingdon has called a “policy entrepreneur,” someone who tries to 
sell others on a favored solution to a social problem.” The pitch of the 
policy entrepreneur who retails replacement reforms typically features 
two selling points, lower transaction costs and greater certainty. Transac- 
tion costs can be reduced by cutting out the middleman, the lawyer, so 
that plaintiffs and defendants can jointly capture the fees that litigation 
would otherwise eat up. Certainty can be increased by eliminating some 
of the sources of dispute between the parties and by replacing juries and 
judges with more tightly bounded decision makers. This is an appealing 
pitch, but the odds are against the policy entrepreneur who peddles 
replacement reforms, simply because bringing together groups associated 
with plaintiffs and defendants is so difficult. The two sides usually share 
little except great distrust for one another, making any alliance in sup- 
port of replacement reforms hard to assemble and easy to demolish. And 
any such alliance has a natural enemy: lawyer interest groups often vig- 
orously oppose replacement reforms. 

The classic replacement reform is a no-fault system. In no-fault sys- 
tems, accident victims generally avoid the trouble of litigation because 
they do not have to make a tort claim against another party. Instead, they 
simply apply for compensation from their own insurer, the way a home 
owner collects after a fire. This, according to no-fault supporters, avoids 
both the uncertainties and the transaction costs associated with tort liti- 
gation. No-fault systems, whether funded by private insurers or by pub- 
lic agencies, socialize the cost of an injury, thereby eliminating one of the 
basic motivations for bringing a lawsuit. 

In addition to no-fault systems, the replacement category also includes 
efforts to strip the judiciary of decision-making responsibilities and lodge 
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them instead in some other body, usually a bureaucratic agency or a 
group of experts. Thus replacement is a broad category: 


WORKERS’ COMPENSATION Workers’ compensation laws, which spread 
through the states during the Progressive era, remain even today the 
most significant of all antilitigation reforms. Workers’ compensation is 
the original no-fault reform. It replaced tort litigation with a system of 
employer insurance: instead of suing their employers for negligence, 
injured employees in a workers’ comp system need only apply for com- 
pensation from the employer’s insurer. Workers’ compensation laws 
were supported by both labor and business groups. Each found the tort 
system unpredictable and wearisome and hoped that a social insurance 
scheme would be more efficient and equitable.”* In practice, workers’ 
compensation has not eradicated workplace injury litigation. Over time, 
workers’ compensation systems have come to look more litigation-like, 
with lawyers playing a larger role, and the system itself has become a 
constant target of reform. Moreover, not all workers are covered by 
workers’ compensation laws, and efforts to extend the system have 
been stymied. Even so, workers’ compensation can rightly be consid- 
ered the “mother of all antilitigation reforms”: it is hard to imagine 
how the legal system would handle the volume of tort litigation that 
would undoubtedly move through the courts in the absence of a work- 
ers’ compensation system. 


SEPTEMBER 11 COMPENSATION The latest replacement reform is the Sep- 
tember 11th Victim Compensation Fund, enacted into law just eleven days 
after the terrorist attacks on the Twin Towers and the Pentagon. The fund 
provides both economic compensation and limited pain-and-suffering pay- 
ments to those physically injured in the attacks and to the families of those 
killed. The fund is no-fault in that claimants need not prove, as they would 
in court, that some defendant (the airlines would be the most obvious 
choice) is liable for their injuries. The office of the special master, Ken- 
neth Feinberg, decides the amount of compensation based on guidelines 
that the office developed. The special master’s decision cannot be 
appealed, and those who apply to the fund give up their right to sue in 
court. (Fund claimants may, however, still sue Al Qaeda and Osama bin 
Laden, a right that Congress specifically granted after critics pointed out 
that the original September 11 law seemed to rule this out.) Those who 
forgo the fund can bring a personal injury lawsuit, but Congress has 
made this option less attractive: the airlines can be sued only up to the 
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limit of their insurance coverage (about $6 billion total”*), and other 
potential defendants—including the maker of the planes, the airports 
from which the planes took off, the city of New York, and the owners 
and operators of the Twin Towers—have been granted limited liability. 


NO-FAULT AUTO INSURANCE Proponents of no-fault auto insurance drew 
inspiration from workers’ compensation and extended its logic to dis- 
putes over auto accidents. Starting with Massachusetts in 1970, twenty- 
four states adopted some form of no-fault auto insurance, and Congress 
came close to enacting a federal policy. Since 1975 the spread of no-fault 
auto insurance has largely been halted. Chapter 3 details one of the 
fiercest struggles over no-fault in recent years, over a series of legislative 
and ballot proposals in California. 


OTHER NO-FAULT SYSTEMS Besides automobile insurance, no-fault pro- 
ponents can point to a few other relatively minor successes. Two states, 
Florida and Virginia, have adopted no-fault laws governing injuries to 
newborn babies, a reform motivated in part by what was called a medical 
malpractice insurance crisis in those states.” The Black Lung Benefits Act 
compensates coal miners for mining-related respiratory illnesses. The 
Radiation Exposure Compensation Program provides payments to those 
injured by exposure to uranium or to nuclear weapons tests. The Energy 
Employees Occupation Illness Program pays benefits to those who have 
developed cancer as a result of working for the Department of Energy. 
With the Price-Anderson Act, Congress created a partial no-fault system 
for “extraordinary nuclear occurrences,” though the system retains 
aspects of traditional tort litigation.” Finally, there is a no-fault system 
for compensating children injured by vaccines, whose creation is the sub- 
ject of chapter 4. No-fault systems have been proposed for nearly every 
major category of tort lawsuit, including those arising from medical mal- 
practice,” the disposal of hazardous wastes,” and injuries due to prod- 
ucts such as asbestos and cigarettes.” These proposals have, however, 
not gotten very far. 


BUREAUCRATIZATION Efforts to replace litigation with bureaucratic 
decision making have also encountered strong opposition. An attempt to 
create a federal bankruptcy agency to replace most bankruptcy litigation 
was rejected by nearly every major interested party. A proposal to 
replace judicial determination of medical malpractice with an adminis- 
trative system has not received much consideration, despite the American 
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Medical Association’s endorsement.*! Congress has, however, passed a 
series of laws that have bureaucratized the traditionally judicial process 
of determining and collecting child support payments.*” 


Unlike discouragement and management efforts, replacement proposals 
are a direct attack on litigious policies and the model of adversarial legal- 
ism. Replacement policies aim to uproot each of the elements of the 
adversarial legal model, usually substituting a scheme based on a bureau- 
cratic model. The bilateralism and privatism of the adversarial legal 
model is eliminated; issues are no longer organized as disputes between 
parties. The decentralized decision makers who apply fluid standards in the 
adversarial legal model are replaced either by experts using their profes- 
sional judgments or, more commonly, bureaucrats applying standardized 
rules. Because replacement reforms trade litigation for another problem- 
solving device, struggles over such reforms necessarily involve considera- 
tion of the strengths and weaknesses of the adversarial legal model. Thus 
battles over replacement reforms are the most theoretically significant of 
all antilitigation efforts. 

The radicalism of replacement is limited, however, in two ways. First, 
American replacement reforms have typically been partial, allowing 
some types of litigation to continue. Even the most radical American no- 
fault auto laws, for example, allow lawsuits in cases of severe injury. Sec- 
ond, even the more sweeping replacement schemes are usually eroded 
over time. Phillipe Nonet’s classic study of the workers’ compensation 
program showed how what had been envisioned as a nonadversarial, 
bureaucratic program evolved into a much more formal, lawyer-driven 
process.®3 Creative lawyers can find ways in which to get around replace- 
ment schemes and bring lawsuits. Plaintiff lawyers, for example, have 
won the right to sue for some workplace injuries notwithstanding the 
barriers created by workers’ compensation laws. Today, workers’ com- 
pensation programs have drifted away from their bureaucratic design 
toward a more adversarial legal model. In the United States, with its 
aggressive and creative bar and a judiciary receptive to novel claims, the 
law never stands still, so that replacement systems are often eroded. 
Even so, replacement efforts remain the most fundamental of all attacks 
on litigation. 


The Uncommon Politics of Resistance 
Resistance efforts attempt to block the creation of new forms of litiga- 
tion. Unlike the other three categories, this is a relatively uncommon 
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occurrence. Laws that create new forms of litigation are often resisted, 
but rarely because of worries about the adversarial legal form of social 
decision making. To take a famous example, southern conservatives 
in the r950s and 1960s resisted civil rights laws on many grounds, 
but doubts about the efficacy of an adversarial legal approach to the 
problem of racial justice were doubtless far down the list of their con- 
cerns. Because resistance efforts—those aimed directly against the 
adversarial legal model as embodied by the American legal system—are 
relatively uncommon, it is difficult to generalize about the politics they 
generate. 

One might expect those who decry the “litigation explosion” to make 
strong efforts to halt the creation of new types of lawsuits. Yet new forms 
of litigation are constantly being born. Courts create new species of law- 
suits simply by authorizing the novel claims of litigants. When, for exam- 
ple, a federal judge decided that bumped airline passengers could sue for 
damages, a new form of litigation came into being.** Of course, judges 
also routinely deny attempts to bring new kinds of claims like these. 

Moreover, many new forms of litigation arise not from the judicial 
system but from legislatures. American legislatures often authorize new 
species of lawsuits. Consider just a few examples: 


The so-called “plant-closings” law, enacted during the George H. 
Bush administration, gives employees and their unions the right 
to sue companies who fail to give sixty days’ notice of an impend- 
ing layoff. 

Landlord-tenant laws enacted by several states allow families to 
sue landlords who fail to remove leaded paint from apartments.®° 


Drug dealer liability laws passed in several states grant individuals, 
including drug users, the right to sue dealers for the damage their 
drugs create.8¢ 


The 1993 Violence against Women Act created a new right to 

sue in federal court for various acts of discrimination. (This provi- 
sion was subsequently struck down as unconstitutional by the 
Supreme Court.) 


Of course, not all efforts to create new rights to bring lawsuits are suc- 
cessful; some become objects of controversy. For example, a bill granting 
landowners the right to sue for compensation when federal environmen- 
tal laws diminish the value of their property was stalled in Congress in 
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1995, though several states have passed similar laws. President Clinton’s 
attempt to create a new right for parents to sue employers who discrimi- 
nate against them foundered in Congress.*” In the most prominent of all 
resistance struggles, policy makers have been wrestling over a “patients” 
bill of rights,” a law that would make it easier for patients to sue HMOs 
in disputes over medical treatment. Not surprisingly, the HMOs have 
strongly opposed this proposal. 

Even when efforts to create new forms of litigation do encounter 
opposition, the focus is typically on the goals of the law, not the mecha- 
nism of litigation itself. Environmentalists, for example, oppose the 
landowner rights laws not because they have a particular aversion to liti- 
gation but because they fear that such laws will cripple environmental 
regulations. Opposition to new forms of litigation rarely centers on con- 
cerns about litigiousness, and it is even rarer for an opponent to counter- 
propose a nonlitigious mechanism for realizing the same goal. Thus the 
resistance category is surprisingly small. 

One case that clearly fits within the category is resistance to “chil- 
dren’s rights.” Some supporters of children’s rights, notably Hillary Rod- 
ham, favored granting children legal representation in divorce proceed- 
ings and even envisioned lawsuits aimed at overturning laws and policies 
that discriminated against children.** Critics argued that giving children 
the right to sue could create legal chaos and that the interests of children 
could be better served in other ways. The critics have thus far prevailed. 
Indeed, even the American Academy of Matrimonial Lawyers—a group 
seemingly well positioned to benefit from the expansion of children’s 
rights—has adopted guidelines that generally disapprove of giving chil- 
dren legal representation during divorce.*? 

As this example indicates, not every proposal to extend legal rights to 
new groups comes to fruition. Laboratory monkeys, after all, have yet to 
receive legal representation, despite the pleadings of animal rights 
activists.”? American policy makers occasionally conclude that not every 
social problem has a litigious solution. Still, there are many more 
instances of creation than of successful resistance, an observation that is 
in itself theoretically significant. At a time when so many voices have 
risen up against litigiousness, how can new forms of litigation be created 
without much opposition? That question is addressed in the next chap- 
ter, on the creation of the Americans with Disabilities Act. In any case, 
resistance efforts, though theoretically significant, play only a small part 
in the attack on litigation. 
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DEFENDERS OF LITIGATION 


My brief review of some discouragement, management, replacement, and 
resistance efforts suggests the formidable array of forces aligned against 
litigious policies. Business and professional interests constitute the main 
political actors in the attack on litigation, but antilitigation reformers 
range across the ideological spectrum, from conservative politicians such 
as Dan Quayle to left-wing proponents of community mediation. 

The defense of litigation, by contrast, is a task performed mostly by 
those on the left side of the American political spectrum, a fact that sug- 
gests the role of litigation in American politics. As in other economically 
advanced nations, the left in the United States has struggled in recent 
years to defend the welfare and regulatory state from attack. But in the 
United States the left has had an additional task: defending legal rights 
and litigious policies. Indeed, when forced to choose, American liberals 
sometimes pick litigation and legal rights as a mechanism for realizing 
their policy goals over regulation and bureaucratic welfare approaches, a 
choice in keeping with the antistatist tendencies of all sides in American 
politics. Judicially enforced rights are a means by which liberals can pro- 
mote public action on social problems without seeming to augment 
“government.” 

This ideological outlook has a correlate in the political base of the left 
within the United States. In many Western democracies, lawyers work 
primarily within the state; law is conceived as “the profession of the 
state.” Dietrich Rueschmeyer concludes that because of this, the bar in 
nations such as Germany has a “civil service orientation.” But in the 
United States the bar is not so closely tied to the state; lawyers are more 
closely allied with their clients, and to a large extent the bar divides polit- 
ically along the lines of its clientele.?! As a result, the Democratic party has 
become the party of plaintiff lawyers—attorneys who specialize in bring- 
ing lawsuits, particularly on behalf of individuals—and the plaintiff bar 
has become a significant source of campaign finance for the Democrats. 
Moreover, the Democratic party is the home of public interest lawyers, 
who see litigation as a tool by which to change society. Public interest 
lawyers have had prominent roles in most left movements within the 
United States. The feminist, consumer, environmental, and civil rights 
movements all have had lawyers in leadership positions and have used 
legal rights as a primary tool in their struggles. Thus prolitigation lawyers 
have become an important part of the Democratic party, and the defense 
of litigation has become a significant enterprise of the left. 
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Academics 
Prolitigation forces have a helpful, though underutilized, base in acade- 
mia. Academics, for example, effectively counterpunched against the 
claims of Dan Quayle and the antilitigation researchers on whom he has 
relied. Marc Galanter, a law professor at the University of Wisconsin, has 
become a kind of one-man litigation “truth squad,” demonstrating that 
many of the figures widely quoted by tort reformers—that the United 
States has 70 percent of the world’s lawyers or that tort litigation costs 
$300 billion annually—are vast exaggerations that were more or less 
made up.” These figures still find their way into the media,” but 
Galanter and several other sociolegal researchers have managed to draw 
attention to some of the defects in the tort reformers’ case. Within acade- 
mia, and particularly among those who most closely study tort law in 
action, Galanter’s critical view of the tort reform movement prevails. 
Galanter and his fellow critics are hardly unalloyed devotees of the tort 
system, but they find little evidence for claims of a “litigation explosion,” 
and they dismiss the lawsuit horror stories regularly generated by tort 
reformers as unrepresentative anecdotes. In the broader public debate, 
though, Galanter and other academic tort reform critics are outfinanced 
and often outgunned. Their research typically appears in specialized aca- 
demic publications and is only occasionally discussed in the popular 
media. Moreover, there is no prolitigation think tank to rival the likes of 
the Manhattan Institute’s Center for Legal Policy, which supports the 
research of Walter Olson and Peter Huber, the “intellectual gurus of the 
tort reform movement,” as the Washington Post once put it. Even so, 
defenders of the tort system have plenty of academic research to draw on 
to support their position.”4 

Tort is not the only field where academics are highly critical of antilit- 
igation efforts. Alternative dispute resolution has been subjected to a tor- 
rent of criticism by sociolegal scholars,” and prolitigation academics are 
still active in fields such as the environment, civil procedure, and admin- 
istrative rule making. One law professor, Owen Fiss, goes so far as to 
take an unfashionable stand “Against Settlement,” and another, Judith 
Resnik, even casts a critical eye on efforts by judges to expedite the set- 
tlement of cases, seemingly one of the most innocuous of all the antiliti- 
gation schemes.”° 


Lawyer Interest Groups 
Having some academics and some facts and figures on one’s side is nice, 
but in American politics it is of course much more important to have 
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interest group support. The problem for defenders of litigation is that the 
constituency most affected by many antilitigation reforms is amorphous: 
people who in the future will want to litigate their disputes. Those people 
do not know they are members of such a group, so one cannot expect 
any help from them. Those who have already litigated their disputes are 
not likely to organize either. The problem of undermobilization is partic- 
ularly acute in areas where plaintiffs are likely to be “one-shotters”— 
fields such as tort and civil rights, in which litigation is usually a once-in- 
a-lifetime experience for the plaintiff.” Who would represent such an 
unorganized constituency? 

One answer, of course, is lawyers. Like many defendants, some 
lawyers are “repeat players,” who are regularly involved in litigation and 
thus have a strong incentive to get involved in litigation politics. Then 
too, lawyers may be inclined by their socialization into the profession to 
be supportive of litigation as a means of resolving disputes. 

Thus lawyers groups are central figures in many antilitigation battles. 
The American Bar Association and its state analogues, the main organi- 
zation of lawyers in the United States, is active on many fronts. On one 
hand, the ABA opposes federal tort reform, no-fault auto insurance, lim- 
itations on habeas corpus, restrictions on damages in civil rights cases, 
limits on citizen lawsuits, and many other antilitigation proposals. The 
ABA has also retained a long-standing concern with access to justice, 
supporting increased funding and expansion of the judiciary and defend- 
ing legal aid to the poor. On the other hand, the ABA has been a strong 
promoter of alternative dispute resolution and has also supported 
changes in civil procedure designed to speed the processing of cases. The 
ABA has more than a third of the nation’s one million attorneys as mem- 
bers, but that size can be a hindrance. Some antilitigation issues cause 
splits within the ABA among plaintiff and defense lawyers. Moreover, 
the ABA gets involved in a vast array of issues, some of them having little 
to with the practice of law. No more than ro percent of its $1.5 million 
lobbying budget is devoted to antilitigation legislation.”® 

In the high-stakes tort reform debate, the ABA is a small player. On 
tort issues the preeminent attorney group is the Association of Trial 
Lawyers of America (ATLA), along with its state affiliates. ATLA is an 
organization of plaintiff lawyers who have an intense interest in stopping 
tort reforms. Thus the association’s fifty-six thousand members support 
a larger lobbying budget than the ABA’s, nearly $2.4 million in 1999. 
ATLA also has one of the wealthiest political action committees in the 
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nation, contributing more than $2.6 million in the 1999-2000 election 
cycle; the ABA has none.”? 

ATLA’s political activities have grown as the litigation debate has 
developed. The group began in 1946 as an organization of attorneys con- 
cerned about the lack of effective representation of injured laborers in the 
workers’ compensation system. Shortly afterwards, the group expanded 
to include the whole of personal injury law among its concerns.!°? The 
plaintiff bar at the time was disrespected, disorganized, and often over- 
powered by better-financed, better-researched defense lawyers. ATLA, 
led by Melvin Belli, set out to raise the standards of plaintiff lawyers 
through diffusion of knowledge of and technique in tort advocacy. The 
association became an increasingly sophisticated forum for information 
sharing among plaintiff lawyers across the nation.'°! Until the 1970s 
ATLA had little to do with legislative politics; until 1972 it didn’t even 
have an office in Washington, D.C. But when Congress seemed about to 
enact no-fault auto insurance legislation, ATLA mobilized, hiring expen- 
sive lobbyists, creating its own political action committee, and eventually 
moving its whole operation to the capital.!° 

Beginning with the no-fault fight, ATLA developed a disciplined leg- 
islative strategy. It stuck to bread-and-butter issues, focusing almost 
exclusively on tort reform. One of the association’s chief arguments 
against tort reform was that the common law, including tort law, was a 
matter for judges, not the legislature and certainly not the Congress. 
Given this position, there was no reason for ATLA to support even 
favorable legislation. Thus ATLA had no “positive” agenda; it worked 
solely to block legislation. 

With a relatively small membership and a poor public image, ATLA 
chose an insider approach to influencing Congress. By cultivating rela- 
tionships with legislators, especially Democratic leaders on relevant com- 
mittees, the organization could usually stop tort reforms from reaching 
the floor. The chief method of cultivation was the use of campaign con- 
tributions. ATLA’s political action committee doled out millions of dol- 
lars each year, but even more money was given by individual plaintiff 
lawyers. ATLA didn’t attempt to take on the tort reform movement with 
a public campaign, nor did it get involved with other issues, despite pleas 
from the rank and file. The architects of ATLA’s strategy reasoned that, 
given the image of lawyers, those moves would do more harm than good, 
since “if the lawyers get out front, everyone beats them up.” Thus they 
employed a “no-see-um” approach.!° 
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State-level plaintiff lawyer organizations have adopted variations on 
this approach, with less success. Plaintiff lawyers give millions to Demo- 
cratic state legislators, making them one of the top cash constituencies of 
the party. Outnumbered by the conglomeration of business and profes- 
sional interests on the other side, the state plaintiff lawyer associations 
rely on their tight relationship with the Democrats, their network of well- 
organized lawyers (adept, after all, in persuasion), and especially the 
structure of American legislatures, which creates many opportunities to 
block bills. At times the plaintiff lawyers have been forced into the elec- 
toral arena by ballot initiatives, where these assets have dissipated. When 
they have lost, the plaintiff lawyers have increasingly turned to state 
courts, which have overturned dozens of tort reform laws based on state 
constitutions. 

The one advantage the plaintiff lawyers have always retained is their 
intensity of interest in tort reform, which has allowed them to compete 
politically with much more numerous and well-funded business and pro- 
fessional interests for whom tort is just one of many issues. Plaintiff 
lawyers enthusiastically defend their work. They see themselves as 
“equalizers” who roam through American society looking for injustice, 
taking the side of victimized individuals against large, uncaring institu- 
tions and in the process making a lot of money. Plaintiff lawyers are mav- 
ericks who, as one of them put it, “personify the American Dream.” 104 
Unlike other attorneys, plaintiff lawyers make money only if they win 
their cases for clients, but the rewards of success can be high: the stan- 
dard contingency fee is one-third of the damages awarded. Though many 
plaintiff lawyers struggle to survive in the profession, the most successful 
among them—who have reaped the rewards of class action lawsuits 
against the makers of asbestos, cigarettes, and other products—take in 
millions of dollars each year and so are highly motivated to defend their 
way of life. One oft noted example is William Lerach, a specialist in 
shareholder torts, whose firm in 1995 had about 250 pending lawsuits 
alleging more than $1o billion in damages. Lerach has contributed 
heavily to ATLA and other groups that oppose tort reform, hosted fund- 
raisers for Democrats including President Clinton and Vice President 
Gore, and given hundreds of thousands of dollars to legislators both in 
Congress and in the state of California, at one point running afoul of fed- 
eral limits on campaign contributions.!° (Nonetheless, a law aimed 
squarely at Lerach’s business, shareholder lawsuits against companies, was 
enacted during the Clinton administration, albeit over Clinton’s veto.) 
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ATLA’s insider strategy meant that for years it channeled resources 
toward campaign contributions and high-priced lobbyists, spending 
comparatively little for research or advertising. ATLA funded a few stud- 
ies of tort law through the Roscoe Pound Foundation, which also con- 
ducts seminars and conferences, some of them on antilitigation issues. A 
Pound-funded seminar series, for example, brought state supreme court 
and appellate judges together for a forum on state constitutional 
rights.!0° ATLA also made contributions to the Brookings Institution and 
the Rand Institute for Civil Justice. Overall, though, ATLA’s research 
funding amounted to only a fraction of that provided by the tort reform 
movement. Nor did ATLA create advertising campaigns to counter those 
of Aetna and the other tort reform proponents. While Ralph Nader and 
several consumer groups took on the tort reformers in the media, ATLA 
preferred to work quietly through congressional leaders. 

ATLA’s strategy was undeniably successful in blocking federal tort 
reform legislation. Until the fall of 1994 the association could credibly 
claim that it had never been beaten in Congress. Reader’s Digest hyper- 
bolically acclaimed ATLA as “America’s Most Powerful Lobby.”!°7 
Even today there are only minor blemishes on ATLA’s record in Con- 
gress. The downside of ATLA’s strategy, however, was that the lawyers 
seemed to be losing the battle of public opinion, and with it the hearts 
and minds of juries and judges. Detractors argued that in the long run the 
association would also lose with legislators. ATLA’s strategy was contro- 
versial with its closest allies in the tort reform debate, public interest and 
consumer groups. +8 Nader urged ATLA to become more of a grassroots, 
public organization—in other words, to become more like the public 
interest groups he had founded.!°? 

In 1994 ATLA moved modestly in this direction as Linda Lipsen, for- 
mer lead lobbyist for Consumers Union, replaced Alan Parker, one of the 
architects of the ATLA strategy, as public affairs director. Under Lipsen 
the association has on occasion adopted a more public stance, with tele- 
vision and newspaper ads to counteract those of the tort reform groups. 
ATLA helped organize a coalition of opponents of tort reform called Cit- 
izens Allied for Safety and Accountability, which included unions and 
feminist groups.!'° State-level plaintiff lawyer organizations have even 
renamed themselves to reflect a closer alliance with consumer groups: the 
California Trial Lawyers Association is now the Consumer Attorneys of 
California. Further, ATLA has moved beyond its long-standing strategy 
of playing defense and has gone on the attack, lobbying heavily for a new 
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litigious policy, the patients’ bill of rights. Nonetheless, ATLA has not 
become the forceful public advocate for the tort system that Nader and 
other consumer activists had hoped would emerge. The organization still 
emphasizes the “inside” game over the “outside” game. 

This characterization is underscored by the plaintiff lawyers’ latest 
and perhaps most effective tactic in the tort reform battle: in a series of 
cases, plaintiff lawyer organizations have argued before state courts that 
tort reforms violate state constitutions. These lawsuits, employing a vari- 
ety of legal theories, have brought major victories in Ohio, Illinois, Indi- 
ana, Florida, and Oregon, where state courts have overturned important 
tort laws on state constitutional grounds. Altogether, from 1990 to 2000 
there were at least forty-eight state court decisions holding tort reform 
laws unconstitutional.!'! The genius behind the plaintiff lawyers’ move 
to state courts is that, because state supreme courts are final in matters of 
state law, their decisions are immune from review by (more conservative) 
judges in the federal judiciary. 

In fact, the only way tort reformers can overcome unfavorable state 
judicial rulings is by replacing the judges, a possibility that has made 
judicial elections—a surprisingly common mechanism for picking 
supreme court judges—the new battleground in the tort war. From 1994 
to 2000 the amount of money contributed to state supreme court candi- 
dates more than doubled, from about $21 million to over $45 million. 
State supreme court candidates who raised money in 2000 averaged 
$430,000 in contributions, at least half of which has been identified as 
coming from business and legal interests. These numbers, though, hide 
an important fact: almost all of the contributions were concentrated in 
just a few states—Alabama, Illinois, Michigan, Mississippi, Nevada, 
Ohio, Texas, and West Virginia—that feature high-profile judicial strug- 
gles over the tort system. Indeed, Alabama alone recorded more than $13 
million in contributions in 2000. Beyond their contributions to candi- 
dates, business and plaintiff-lawyer groups in four tort battleground 
states—Ohio, Alabama, Michigan, and Mississippi—also bought their 
own television ads to participate directly in the election. In Ohio, where 
the supreme court had recently struck down a comprehensive tort reform 
law, business interests—in particular, the U.S. Chamber of Commerce 
and Citizens for a Sound Economy—dominated the ad war, spending 
nearly $2 million in direct advertising against $1 million spent by plain- 
tiff lawyers and their labor union allies. Ohio viewers saw a total of more 
than twelve thousand television ads costing more than $5 million; many 
of the ads were devoted to criticizing or defending the judges’ votes on 
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civil liability issues. Thus ATLA’s move to state courts has transferred 
much of the energy in the litigation debate-and loads of money—from 
legislative and ballot struggles to judicial campaigns, in the process trans- 
forming the politics of state supreme courts.!!? 

ATLA is the giant among plaintiff lawyer groups, but there are plenty 
of more specialized associations that from time to time become active in 
antilitigation issues. State-level workers’ compensation plaintiff lawyer 
groups focus on workers’ comp reform bills but often work closely with 
the trial lawyer organizations. The Academy of Rail Labor Attorneys 
guards against changes in the railroad employee tort system, while the 
National Employment Law Association fights for the rights of employees 
in lawsuits over discrimination, wrongful termination, and benefits. 

The voice of the civil defense bar in antilitigation politics is, in contrast 
to the plaintiff side, muted. There are many civil defense groups that 
lobby at the state level, but the only civil defense interest group with a 
Washington office is Lawyers for Civil Justice. LCJ, which generally 
takes antilitigation positions, has neither the political action committee 
nor the big lobbying budget of ATLA. In recent years it has concentrated 
much of its money on class action reform and conflicts over civil proce- 
dure, though it participates in the full range of tort reform issues.!!3 
Either because they lack the large incentives of the plaintiff lawyers or 
because they have ambivalent attitudes toward antilitigation efforts, 
defense lawyers are far less mobilized than their courtroom adversaries. 

Aside from tort, lawyer groups seem to have the most influence in the 
more technical antilitigation struggles, for instance, those over civil pro- 
cedure, which fail to attract many nonlegal interest groups. Where many 
interests get involved, as in the battle over the patients’ bill of rights, even 
the ABA is just one among many groups, with no special claim to influ- 
ence. Still it is rare to find an antilitigation battle in which lawyer groups 
do not participate in some way. 


Ralph Nader and Public Interest Liberalism 

Aside from lawyers, the chief defenders of litigation are representatives of 
public interest liberalism. As Michael McCann has argued, litigation is a 
primary strategy of the public interest movement, the assortment of envi- 
ronmental, consumer, and citizen action reform groups that grew up in 
the 1960s and 1970s. Reversing the view of their ancestors, the New 
Deal liberals, for whom courts were bastions of reactionary conser- 
vatism, public interest reformers argued that courts were needed to check 
the abuses of both government and corporate bureaucracies. The public 
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interest reformers used the federal courts to gain access to political 
power, invigorating judicial review of administrative agencies and exer- 
cising rights of citizen enforcement of environmental laws. Thus the pub- 
lic interest movement was behind many of the litigious policies adopted 
in the 1970s.!!4 

Ralph Nader, the most influential leader of the movement, exemplifies 
its prolitigation aspects. Though he is most widely known today for his 
role in the 2000 presidential election, in the comparatively obscure world 
of litigation politics he is a giant. Nader has long been the most outspo- 
ken defender of litigation in America, regularly flagellating the tort 
reform movement in the media and providing a one-man cheering squad 
for tort law, the jury system, and plaintiff lawyers. Nader disparages all 
the major antilitigation proposals, from no-fault to ADR to tort reform. 
He sees these efforts as part of an attempt by corporate interests to sub- 
due courts, the one institution in American government that he believes 
business does not yet fully control. Traveling from state to state, Nader 
has for years campaigned against antilitigation proposals with florid 
rhetoric and a stream of statistics.!!5 He has criticized law professors 
who have turned against the tort system, calling them “empirically 
starved” and attributing their turnaround to an interest in consulting for 
“perpetrators.”!'® He has spoken at conventions of plaintiff lawyers, 
chastising them for their willingness to “cut a deal with the likes of 
Aetna” on tort legislation and exhorting them to “fight the good fight” 
against tort reform.!!” 

For years critics charged that Nader’s unequivocal prolitigation stance 
reflected the funding he received from plaintiff lawyers. The criticism 
began in the mid-seventies, when Nader appeared to waffle on the issue 
of no-fault auto insurance just as one of his organizations received a 
check from ATLA. (The check was never cashed.)!!8 In fact, Nader and 
the consumer groups he established were generously supported by plain- 
tiff lawyers for many years—until the election of 2000, when Nader’s 
candidacy for president enraged ATLA’s leadership. ATLA had strongly 
supported Al Gore, fearing the election of George W. Bush, a proud tort 
reformer. Plaintiff lawyers blamed Nader for helping to tip the election in 
favor of Bush and excoriated him as, in the words of one, “a victim of his 
own ego.” They pulled funding from Nader-associated consumer groups 
such as Public Citizen, the Aviation Consumer Action Project, and the 
Center for the Study of Responsive Law. Nader had once been acclaimed 
at ATLA conventions as a hero; now he “might need some protection” 
were he foolish enough to show up, according to Fred Baron, ATLA’s 
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president in 2001.!!? For his part, Nader argued that Gore was hardly a 
great friend of tort law, having surrounded himself with tort “deform- 
ers,” including Gore’s running mate, Joe Lieberman, who had often 
crossed party lines in the Senate to vote for liability reform laws. Nader 
criticized the plaintiff lawyers for timorously clinging to the Democratic 
party, which he charged had failed to stand up in defense of tort law and 
had often betrayed plaintiff lawyers. Further, Nader insisted that the 
funding pullback was no great loss for him or consumer organizations. 120 

The long-term consequences of the rupture between Nader and the 
plaintiff lawyers for the litigation debate are, at this point, hard to assess. 
There is, however, no chance that Nader will change his tune about the 
virtues of tort law or about litigation more broadly, for these themes go 
to the heart of his political philosophy. The hallmark of that philosophy 
is a deep distrust of both corporate and government bureaucracies. 
Indeed, though he does not use this language, Nader has developed a 
strong defense of the adversarial legal model of decision making as 
against the bureaucratic model. In the adversarial legal model, remem- 
ber, social issues are organized as disputes between parties, and the deci- 
sion makers (judges and juries in the American system) are not tightly 
bound to a centralized higher authority; the rules the decision makers use 
are themselves constantly in dispute and evolving. This contrasts with the 
bureaucratic model, in which low-level workers in a hierarchical system 
apply fixed rules laid down by their superiors. Throughout his career, 
Nader has demonstrated a pervasive skepticism of the bureaucratic 
model as embodied in both government and corporate organizations, 
and a corresponding love for the fluidity and unpredictability of adver- 
sarial legalism as embodied in the American legal system. Nader’s first 
crusade, to improve the safety of American automobiles, resulted in an 
array of new regulations governing automakers to be administered by the 
National Highway Traffic Safety Administration (NHTSA). But almost 
from the moment NHTSA began dealing with the new regulations, 
Nader soured on the agency. It is a pattern he has repeated throughout 
his career; Nader vilifies even those federal agencies his movement helped 
to create. Indeed Nader’s antipathy toward bureaucracies can be seen in 
the unstructured way he manages his own organizations. One of his chief 
goals is to make sure that “the evils of bureaucracy do not afflict us.” 1 

Nader indicts bureaucracies on several counts. First, government 
bureaucracies are always vulnerable to capture by corporate interests, a 
phenomenon that Nader says he first witnessed with NHTSA. Second, 
bureaucracies corrode the moral sensibilities of those who work within 
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them, because bureaucrats can always blame the organization or its rules 
for their conduct. This makes it hard to hold bureaucrats accountable for 
what they have done. Third, bureaucrats become distracted from their 
mission and worry more about their own security and comfort than 
doing their job well. “The greatest prejudice of a bureaucrat,” Nader 
says, “is a vested interest in the job.”!?* For Nader, organizations are 
always perilous to the human spirit, always tending toward rigidity and 
decay, a view that makes social change through bureaucratic regulation 
profoundly problematic. 

But for everything wrong with bureaucracies, Nader sees something 
right with courts—and adversarial legalism. Bureaucracies are staffed by 
bureaucrats, with all their vested interests; courts are staffed by juries, 
ordinary citizens whose connection to the organization ends when they 
finish their deliberations. Bureaucracies are slow to consider new issues, 
Nader argues, but the common law is constantly in a state of adjustment. 
Nader sees the “grandeur of the civil justice system” in “its incredible 
adaptability,” which puts it at “the cutting edge of social and technical 
change.” Bureaucracies quickly fall under the sway of powerful interests; 
courts give the individual a chance to take them on. “Where else,” Nader 
asks, “can a person without any money take on General Motors?” Finally, 
bureaucracies reward plodding bureaucrats, while courts reward plaintiff 
lawyers, who heroically risk everything to confront corporate evil. “It’s 
amazing that lawyers who labor for the victims and only get paid when 
they win and not when they lose, are always on the defensive,” he says.!?5 

Nader believes that corporations fight so ferociously against litigation 
precisely because it disrupts their bureaucratic routines. Corporations, he 
claims, can easily adjust to the relatively small flow of money they pay 
out in tort lawsuits. What bothers them, Nader argues, is the unpre- 
dictability of the legal system, its threat to dig deep into their decision- 
making processes and expose their wrongdoing.'** Corporations crave 
predictability because it gives them control. “They want to know exactly 
what their exposure is, what their risk is,” Nader says, “so they can 
translate it into the cost of doing business and reduce forever any kind of 
deterrent, any kind of unpredictable sting in their pocketbooks.” 125 

Given this analysis, it is not surprising that Nader disapproves even of 
antilitigation reforms favored by some liberals, for example, no-fault sys- 
tems. No-fault, Nader argues, bureaucratizes the tort system. The dan- 
gers of no-fault, Nader claims, are illustrated by the workers’ compensa- 
tion system, which is staffed by risk-averse lawyers and so stands still, 
taking many years to recognize new and important dangers such as 
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workplace chemical exposure. The common law, Nader claims, will 
always move much more quickly than a bureaucratized system.'*° 

Nader’s antibureaucratic impulses are, of course, in line with the deep- 
est traditions of American political thought. Indeed Nader’s view of gov- 
ernment bureaucracies is largely shared by his conservative critics. 
Nader’s turn to the courts, like that of many liberal activists, is rooted in 
the combination of an intense desire to change society and a particularly 
American distrust of government. Litigation seems to offer a way out of 
this dilemma. Thus for Nader, as for the public interest movement gener- 
ally, antilitigation proposals are anathema. 


Consumer Groups 

Besides ATLA and Nader, the chief lobbyists against federal tort reform 
have been consumer groups, particularly Public Citizen, Consumers 
Union, the Consumer Federation of America, the National Insurance 
Consumer Organization, Citizen Action, and the U.S. Public Interest 
Research Group. Consumer groups are also active in state-level tort 
reform battles. Vastly outfinanced by their business opponents, they 
nonetheless can be found wherever civil liability is an issue. 

Although plaintiff lawyers and consumer groups are for the most part 
united on antilitigation issues, there were divisions even before Nader’s 
recent fall from plaintiff lawyer grace. Nader and Public Citizen have 
attacked bans on lawyer advertising and laws barring nonlawyers from 
performing routine legal tasks. Consumer groups, along with Nader, 
have criticized the trial lawyer associations for occasionally compromis- 
ing on state-level tort reforms. The California “Napkin Deal,” in which 
trial lawyers conceded several reforms, was a particularly galling exam- 
ple. In addition, some consumer groups have supported no-fault auto 
insurance, while those in the Naderite wing of the consumer movement 
opposed it. (Chapter 3 tells the story of the Napkin Deal and the no-fault 
struggle that followed it.) There is also a consumer group organized 
specifically to protest the high costs of legal services—HALT, an 
acronym for Help Abolish Legal Tyranny. The activities of HALT, how- 
ever, are an exception to what has been a generally warm relationship 
between consumer and plaintiff lawyer groups. 


Other Liberal Groups 

ATLA and the consumer organizations occupy the front lines in the tort 
battle, but other liberal groups are also involved from time to time in 
antilitigation struggles. Environmental public interest groups defend 
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citizen suit provisions. Civil rights groups defend antidiscrimination laws 
and sometimes speak up in debates over civil procedure. Public interest 
groups generally oppose attempts to eliminate attorney fee provisions. 

There has been less participation—and sometimes even opposition— 
from other members of the liberal coalition. Unions, for example, have 
been relatively uninvolved in tort battles in Congress. Opponents of tort 
reform have attempted to bring previously uninvolved groups, particu- 
larly unions and feminist organizations, into the debate. Nonetheless, the 
defense of tort litigation has remained a task performed almost solely by 
consumer and lawyer groups. 


The Democratic Party 

The groups that defend litigation from attack are mainly aligned with the 
Democratic party. Thus it is not surprising that when antilitigation legis- 
lation is opposed, the opposition usually comes from Democratic legisla- 
tors. In Congress and in state legislatures, battles over tort reform, civil 
rights, and criminal procedure occur generally along party lines, with 
some defection on both sides. 

The final chapter of this book includes a study of congressional votes 
on litigious policies during the ro4th Congress (1995-96), the first 
House controlled by Republicans in forty years. This session featured 
debate over a broad range of antilitigation and prolitigation measures, 
including bills to limit criminal appeals, attorney’s fees, Clean Water Act 
and racial discrimination lawsuits, and tort litigation involving faulty 
products, stock market fraud, and medical malpractice. Each vote was 
largely along party lines, and on all but two of the votes—involving 
Republican proposals to create new rights to sue over environmental reg- 
ulations—the Democrats took the prolitigation side. This pattern recurs 
throughout the litigation debate: where litigious policies are defended in 
politics, it is usually Democrats who are doing the defending. 


Judges 

Prolitigationists sometimes find support among judges, particularly at the 
state level. Although many judges have embraced aspects of the antiliti- 
gation message and have become involved in ADR and other manage- 
ment reforms, others resist these measures, particularly those that 
encroach on the independence of the judiciary. Further, whereas some 
judges have cut back on tort doctrines, giving defendants more chance to 
prevail, many others have struck down legislative tort reform as uncon- 
stitutional. Indeed, as noted above, state judicial decisions have become a 
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primary weapon of plaintiff lawyer groups in their struggle against tort 
reform. Thus state courts have become key allies for those favoring liti- 
gious policies. 

The U.S. Supreme Court, in contrast, has repeatedly sided with antilit- 
igation forces during William Rehnquist’s tenure as chief justice. In rul- 
ings on standing,!?” judicial review of administrative agencies,!?* class 
actions,'*? expert testimony, !? limitations on habeas corpus,'*! and the 
constitutionality of citizen lawsuits against states,'!** the Rehnquist Court 
has upheld laws or promulgated decisions that discourage litigation. The 
Court has struck down lawsuits under the Violence against Women Act 
and has restricted the range of lawsuits under a series of civil rights laws 
including the Age Discrimination in Employment Act and the Americans 
with Disabilities Act.!3° In tort the Court in BMW v. Gore for the first 
time struck down a personal injury liability verdict as unconstitutionally 
excessive.!*4 In another case, Honda v. Oberg, the Court overturned an 
Oregon law limiting the ability of judges to review jury awards of puni- 
tive damages.'*> These decisions, according to former solicitor general 
Walter E. Dellinger, reflect “the Court’s strong distrust of the private liti- 
gation process.” 136 As Lori Johnson has argued, one subset of these anti- 
litigation decisions—the rulings on federalism—may also reflect some 
justices’ concerns about protecting the federal judiciary from overload. 
The justices have voiced these concerns in testimony before Congress, in 
public speeches, and within the federal judiciary’s own policy-making 
body, the Judicial Conference.!%7 In any case, the Court has emerged as a 
major source of support for antilitigation forces. 


THE FOCUS OF THIS STUDY 


As this review indicates, a formidable array of interest groups, scholars, 
and public officials are fighting over lawsuits and litigiousness across 
many policy realms. The balance of this book, however, focuses on just 
three cases drawn from the panoply of antilitigation efforts I have 
described. 

How can three cases represent such a diverse assortment of struggles? 
The answer is obvious: they can’t. Representation, however, is not the 
purpose of what social scientists sometimes call the “small-n case study 
method.” Instead, small-n analysis (in this study n = 3) allows the 
researcher and reader to evaluate theories by probing a few carefully 
selected cases in great depth. The small-7 method is particularly appro- 
priate when, as in this study, the central issues have not been studied 
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before. In such a situation, lacking a base of well-developed theory and 
empirical research, it makes little sense to proceed to large-n statistical 
tests of data abstracted from the cases. With in-depth case studies, both 
researcher and reader can investigate more fully the events, beliefs, and 
institutions that shape outcomes and through this process carefully 
develop theories to explain these outcomes. 138 

Successful small-v research requires careful selection of cases. My case 
selection is guided by several criteria.!*? First, this study is confined to 
cases of serious legislative antilitigation efforts.*° A book that attempted 
to cover all judicial or contractual efforts to limit litigation would be end- 
less. After all, many (maybe even most) lawsuits ask for an interpretation 
of a rule that creates new opportunities for litigation or ends old ones. 
The universe of judicial struggles over litigation is therefore astronomi- 
cal. Similarly, private sector initiatives to limit litigation—for instance, 
through mandatory arbitration contracts—are ubiquitous. But beyond 
the need to pick from a limited universe of cases, my focus on legislative 
cases rests on their theoretical value. Legislative cases best reveal the 
institutional, cultural, and political sources of support and opposition to 
litigation in the United States. This is because legislative politics involves 
(x1) broad participation of interest groups at varying levels of mobiliza- 
tion, (2) publicly available records of deliberation, and (3) extended artic- 
ulation and debate about public values. Exploring the roots of the dis- 
tinctively American preference for litigation demands an examination of 
both the ideas and the interests that support or oppose litigious policies, 
and legislative struggles are far more helpful in this regard than court 
decisions or contractual agreements. 

Second, the cases are drawn from the replacement and resistance cate- 
gories of antilitigation efforts. As lve suggested, these categories offer the 
most theoretically interesting of all antilitigation struggles because they 
pose the starkest choice between litigation and other modes of problem 
resolution. Only resistance and replacement efforts attack the core attrib- 
utes of the adversarial legal model, its bilateralism, privatism, decentral- 
ization, and fluidity. Thus only by studying resistance and replacement 
efforts are we likely to answer most directly the question of why Ameri- 
can policy makers choose—or choose to limit—litigious policies. 

Third, in each case the policy outcomes are compared to those in other 
economically advanced nations. My primary explanation for the promi- 
nence of litigious policies in the United States rests on aspects of Ameri- 
can political culture and governmental structure that distinguish it from 
many other nations. Cross-national comparisons help us think through 
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this explanation. Although this study does not provide detailed compar- 
isons, it does suggest general patterns and in so doing gives a sense of the 
range of policy approaches among advanced economies. 

Finally, the cases vary in outcome. In a small-n study it is particularly 
important to study cases in which the outcomes differ in order to gain 
insight as to what exactly is causing what. The three cases include (1) an 
unsuccessful attempt to stop a new form of litigation, the Americans with 
Disabilities Act; (2) an unsuccessful attempt to reform an old source of 
litigation, auto accident personal injury law; and (3) a successful attempt 
to reform litigation over vaccine injuries, the Vaccine Injury Compensa- 
tion Act. The case studies begin with the birth of a litigious policy, the 
Americans with Disabilities Act. 


CHAPTER 2 


THE CREATION OFA 
LITIGIOUS POLICY 


The Americans with Disabilities Act 


he problems of people with disabilities are immense. Americans with 

disabilities are the largest and poorest of all minority groups in the 
United States. For most, welfare payments or support from a family 
member is the chief source of income. Fewer than one in three has a job, 
though most say they would like to work. Thirty percent of people with 
disabilities say they have encountered job discrimination. In 1998, 34 per- 
cent had an income of $15,000 or less, compared to only 12 percent of 
the nondisabled population. One-fifth had not completed high school, 
more than twice the proportion among the nondisabled. People with dis- 
abilities are more socially isolated than the nondisabled, joining clubs 
and visiting friends and family less often. They are less likely to go to a 
restaurant, see a movie, or attend a sports event. Not surprisingly, they 
are less satisfied with their lives than the nondisabled, and a majority of 
them believe that their disability has prevented them from realizing their 
full potential in life. 

Estimates of the size of the disabled population vary. The most promi- 
nent figure cited by disability activists is 43 million; another, more con- 
servative estimate is 36 million.? According to even the lower numbers, at 
least one of eight Americans is disabled, which means nearly everyone 
has a disabled relative or friend. The magnitude of these estimates may 
seem surprising until one realizes the range of people considered “dis- 
abled.” The word disability groups together people with very different 
life histories. It camouflages the differences between, say, a truck driver 
with a back injury and a quadriplegic who has had limited mobility since 
birth, or an elderly woman with a heart condition and a schizophrenic 
teenager. One could argue that lumping together people of such diverse 
fates disguises the complexity of their problems. 
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And there is yet another level of complexity. As is often noted, the cat- 
egory of disabled is, like all categories, socially constructed and thus 
changes over time.* At one point in Western society, to be mentally ill was 
to be morally deficient; at another it was a sign of demonic possession. 
The line between the disabled and the nondisabled is constantly being tin- 
kered with. Even today it is not clear that Americans have decided on 
which side alcoholics, or diabetics, or obese people belong. In addressing 
the problems of “disabled” people one is dealing with a moving target. 

The most significant recent attempt to respond to the problems of peo- 
ple with disabilities in the United States is the Americans with Disabilities 
Act (ADA). Passed in 1990 by a wide margin in Congress and signed by 
an enthusiastic President Bush, the ADA prohibits discrimination against 
disabled people in a wide range of activities. It requires employers to pro- 
vide “reasonable accommodations” to disabled employees and to treat 
disabled and nondisabled job applicants equally.* It mandates that all 
new equipment and facilities for public transportation be accessible to 
people with disabilities and requires some alterations of existing facilities. 
It commands that nearly all public facilities, from bars and bowling alleys 
to parks and zoos, be made as accessible as is “readily achievable” and 
that new facilities be designed to be accessible unless it is “structurally 
impracticable” to do so. The ADA gives people with disabilities the right 
to sue employers and managers of public facilities who fail to live up to 
its provisions. Employers found guilty of discrimination can be made to 
provide back pay, attorney’s fees, and in some cases punitive and com- 
pensatory damages. Managers of public facilities can be sued to force 
them to open their facilities and, where there is a pattern of violations, 
can be fined and required to pay damages.° 

The ADA was criticized by conservatives as a “lawyer’s employment 
act” that would result in extended and expensive litigation.” Yet the 
ADA was fostered by two Republican administrations. Nurtured in a 
federal commission appointed by Ronald Reagan, it was enthusiastically 
endorsed by George H. Bush. On this bill militant disability activists, 
conservative Bush and Reagan administration officials, and civil rights 
groups found common ground. Although there was extensive haggling 
over the details of the ADA, few quarreled with its central tenet: that the 
problems of people with disabilities stem largely from discrimination and 
that the best way to remedy this is by giving them the right to sue. 

The ADA is, in my terms, a litigious policy, and the effort to stop its 
enactment fits into the resistance category of antilitigation efforts. The 
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story of the ADA, though, can also be described as a kind of replacement 
effort in reverse. In replacement efforts, remember, reformers attempt to 
substitute some mechanism, usually a welfare or regulatory program, for 
litigation. In this case, the ADA’s proponents sought to do the opposite: 
to move disability policy from an emphasis on welfare to a focus on legal 
rights and thus from a bureaucratic model of policy implementation to 
an adversarial legal model. In a period when politicians were castigating 
litigation as wasteful, needlessly adversarial, and out of control, disability 
activists were embracing legal rights as a solution to their problems, a 
step beyond the welfare and rehabilitation programs that had dominated 
disability policy. 

This movement—from “needs to rights,” as some have characterized 
it—was never really resisted. Concerns about litigiousness were ex- 
pressed throughout congressional consideration of the ADA. Business 
leaders worried that the vague mandates of the ADA would result in 
expensive and unpredictable jury verdicts. And yet what stands out about 
the case is how little opposition there was to a potentially important 
source of litigation. The Bush administration made one major discour- 
agement effort, an attempt to limit the kinds of damage awards people 
with disabilities could collect in their lawsuits, but this failed. Aside from 
the attempt to limit remedies, however, no one opposed the notion that 
people with disabilities would be best served by the chance to litigate 
their grievances. With a few minor exceptions, no one questioned the 
premises of the ADA or tendered alternatives to it. 

To understand why something did not happen is an inherently diffi- 
cult enterprise. Explaining nonevents—why, to use an inevitable social 
science cliché, a dog doesn’t bark—is much trickier than explaining 
events, such as why your dog growls at your neighbor. Fortunately the 
case of the ADA does not constitute a pure nonevent. The main source of 
opposition to the ADA, after all, was concern about the potential for lit- 
igation it could generate, a concern expressed throughout the bill’s con- 
gressional consideration. Only the next step—a sustained critique of the 
ADA, or a well-developed alternative—was missing. 

Moreover, in the case of the ADA there are plenty of clues along the 
way to help explain why the opposition was so muted. To uncover these 
clues, however, one needs to understand the sources of support for the 
disability rights movement, both among disabled activists and among lib- 
eral and conservative politicians. That is why this case study begins not 
with congressional consideration of the ADA but far before, at the dawn 
of the disability movement in the late 1960s. The fate of the ADA antilit- 
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igation effort can only be explained through an examination of the origin 
and history of the disability rights idea. 

There are two parts to this explanation. First, I trace how a diverse 
cast of characters—disability activists, congressional liberals, Reagan and 
Bush administration officials, civil rights leaders, and business groups— 
all came to accept the proposition that disability was a matter of civil 
rights. Second, I seek to understand why none of these groups quarreled 
with a second proposition, that the way to protect these rights was 
through litigation. The widespread acceptance of the second proposition 
is particularly puzzling given the steady stream of antilitigation talk in 
American culture and politics in the 1980s and 1990s. Indeed, some of 
the most strident antilitigation rhetoric came from the same Bush 
administration that so strongly supported ADA. What made litigation 
such a tempting policy choice for both Bush officials and disability 
activists? The answer begins with the rise of the disability movement in 
the late 1960s. 


THE RISE OF THE DISABILITY MOVEMENT 


Until the 1960s disability policy centered on welfare and rehabilitation 
programs and institutionalized caregiving. With the important exception 
of blind and deaf people, few publicly challenged discriminatory atti- 
tudes or architectural barriers, and the rhetoric of disability rights was 
mainly confined to academic treatises.® Disability politics was mostly ani- 
mated by the nondisabled, especially physicians, rehabilitation therapists, 
and other service providers. The main ideal of disability policy was char- 
ity: disability was an unfortunate condition, and society had an obliga- 
tion to extend a helping hand to the afflicted. 

The politics of disability, however, was changed forever by the rise of 
a new generation of people with disabilities in the 1960s, the result of 
improvements in medical technology, the polio epidemic of the 1950s, 
and the Vietnam War. The new generation was larger, better educated, 
and perhaps as a result, more determined than its predecessors. The 
younger generation of people with disabilities formed a growing con- 
stituency for new thinking about disability. 

The demographic change in the disabled population was reflected in a 
transformation of disability politics that began in the late 1960s. Until 
then disability politics was dominated by organizations of rehabilita- 
tion providers, especially the National Rehabilitation Association (NRA) 
but also various research and service associations such as the National 
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Paraplegia Foundation. The politics of disability often centered on the 
intricacies of the federal rehabilitation program, and NRA was a power- 
ful player in this arena. Another set of participants was parent groups, 
formed partly out of frustration with the services provided by disability 
professionals. Groups such as the National Association for Retarded 
Children and the Muscular Dystrophy Association, focused on service 
provision and were not heavily involved in politics. A final set of 
groups—sometimes called “consumer” groups—were run by people with 
disabilities themselves, the consumers of disability services. Before the 
1960s these groups, such as the National Association for the Deaf and 
the National Federation of the Blind, were usually limited to one cate- 
gory of disability and rarely worked on political goals that stretched 
across disability categories.” 

In the late 1960s a new generation of consumer groups arose, more 
varied, more militant, and more ecumenical, branching out across dis- 
abilities. Starting in centers of radical political activity, especially Berke- 
ley, California, and New York City, groups such as Disabled in Action, 
the United Handicapped Federation, SO FED UP (Students Organization 
for Every Disability United), MIGHT (Mobility Impaired Grappling 
Hurdles Together), and WARPATH (World Association to Remove Prej- 
udice against the Handicapped) spread throughout the nation. These 
groups rejected charity and traditional rehab therapy as fatally paternal- 
istic. Advancing slogans like “You’ve given us your dimes, now give us 
our rights!” they demanded more power for people with disabilities to 
control their own lives.!° 


The Independent Living Movement 

The focus of the new wave of disability activism in its first years was the 
creation of independent living centers. The independent living centers 
were a reaction to the limitations of the vocational rehabilitation system, 
which disability activists had experienced firsthand. Vocational rehabili- 
tation programs had aimed from their beginnings in the 1920s at getting 
their clients into the job market as efficiently as possible. Vocational 
rehabilitation directors justified their programs with cost-benefit statis- 
tics showing that they more than paid for themselves in increased tax 
revenues from gainfully employed people with disabilities. Thus the 
bureaucratic imperative within the program was to make people employ- 
able at the lowest cost. Because the rehabilitation programs generally had 
far more applicants than they could serve, they “creamed”—taking the 
younger, the whiter, and the less disabled and rejecting the rest.!! 
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Vocational rehabilitation programs had little use for people with 
severe disabilities, who were deemed unemployable. Moreover, oriented 
as they were to job placement, the programs paid little attention to the 
myriad other basic life problems disabled people faced. Surmounting 
architectural barriers, finding and paying for personal attendants, arrang- 
ing accessible transportation, and dealing with the various welfare bureauc- 
racies were all areas in which the rehabilitation programs were useless. 
Independent living centers were places where these kinds of needs could 
be met. As people with disabilities gathered at the centers, attracted by 
the array of services provided, they became forums for discussion and 
headquarters for political activism. 

Many disability activists in the independent living movement’s first 
wave embraced a radical critique of the ideology of rehabilitation. The 
critique grew both out of personal experiences with rehabilitation profes- 
sionals and exposure to various currents of thought in the 1960s and 
1970s. In an influential analysis of the ideological origins of independent 
living, Gerben DeJong describes the movement as a response to what he 
and other observers have called the “medical model” of disability. In the 
medical model the physician is the expert who uses his knowledge to 
make decisions for the patient. The patient is expected to fulfill what Tal- 
cott Parsons called the “sick role.” The patient is exempted from normal 
social activities and responsibilities and from blame for his or her illness. 
In exchange, the patient is obligated to define his or her condition as 
undesirable and to follow the doctor’s advice to get well. People with dis- 
abilities, DeJong argues, often fell into a variant of the sick role, the 
impaired role, in which the patient gives up the hope of recovery but con- 
tinues life as a dependent, relieved of all normal responsibilities of life.!? 

Unlike medical rehabilitation, vocational rehabilitation at least 
attempted to restore some of those responsibilities, but it also tended to 
reinforce the belief that the problem of disability lay with the individual. 
According to the precepts of independent living, this belief in itself lim- 
ited the lives of the disabled. The advocates of independent living rede- 
fined success for the disabled. Instead of “fitting in” by learning to over- 
come their disabilities, the independent living philosophy stressed that 
people with disabilities should control their own lives as much as possible. 
Independent living was premised on the belief that success for disabled 
people was more a matter of changing attitudes and removing barriers 
than rising above one’s physical condition. 

Thus, as DeJong puts it, rehabilitation was part of the problem, not 
the solution.! Accordingly, independent living centers aimed above all to 
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remain independent of disability professionals—physical therapists, 
occupational therapists, vocational rehabilitation counselors, even doc- 
tors. One of the leaders of the disability movement, Ed Roberts, was 
proud of the fact that he seldom went to a doctor.'4 Instead, services 
were to be controlled by people with disabilities themselves. Independent 
living centers strongly favored in-home personal attendants hired by the 
disabled themselves over services provided by nurses in institutional set- 
tings. People with disabilities, according to the independent living philos- 
ophy, should be treated as capable adults, not sick children. 

The disabled leaders of the independent living movement rejected the 
idea that employment and independent living were separate tracks. Fur- 
ther, they objected to the traditional rehabilitation measure of success, 
the “closure” of cases. Independent living centers, they argued, should 
have continuing relationships with disabled people, not a predetermined 
endpoint. The disabled advocates feared that the bureaucratic mentality 
of vocational rehabilitation, which stressed closing cases once clients met 
specific goals, would be transferred in a new guise to the independent liv- 
ing centers.!5 For their part, the rehabilitation establishment criticized the 
independent living centers’ fuzzy goals and lack of accountability. 

This argument would haunt the independent living movement at a 
crucial point. Faced with chronic funding shortages, the independent liv- 
ing centers tried to get a small slice of the federal rehabilitation budget. In 
1972 their supporters succeeded in attaching an amendment to the 
omnibus Rehabilitation Act, which authorized funding for the vocational 
rehabilitation program. But President Nixon criticized the bill for adding 
new welfarelike programs and commissions that would “serve only to 
dilute the resources of the vocational rehabilitation program and impair 
its continued valuable achievements in restoring deserving American citi- 
zens to meaningful employment.”!° After two vetoes, Nixon signed the 
Rehabilitation Act in 1973, after Congress deleted, among other items, 
the independent living center funding. 


THE RISE OF DISABILITY RIGHTS 


In the midst of this painful defeat, another provision of the Rehabilita- 
tion Act passed by almost unnoticed. This provision, called Section 504, 
was to become the catalyst for a new emphasis in the disability move- 
ment on disability rights. 

Ideas about disability rights had been floating around even before the 
changes in disability politics in the late 1960s and early 1970s. Academics 
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such as Jacobus ten Broek, a professor of law who was blind, had written 
articles exploring the application of rights concepts to people with dis- 
abilities.'7 Moreover, litigation in the areas of deinstitutionalization, 
patient rights, and education of the disabled had invoked rights concepts. 
Two important lower federal court decisions even entertained the possi- 
bility of considering disability a special “suspect” or “semisuspect” cate- 
gory under the Equal Protection Clause of the U.S. Constitution, thus 
according people with disabilities the same constitutional rights extended 
to blacks and women. !® 

For many in the disability movement, however, disability rights were a 
somewhat abstract idea compared to the basic existential issues raised by 
the independent living movement. Although historical accounts generally 
treat the independent living movement as almost synonymous with the 
disability rights movement, some participants see the two as distinct. 
Independent living leaders such as Lex Frieden had always been con- 
cerned about discrimination against people with disabilities, but in the 
early 19708 their efforts were focused on the practicalities of running the 
independent living centers, especially funding. Only with the arrival of 
Section 504 did rights come to the forefront of the disability movement.” 


Section 504 

The genesis of Section 504 has been traced to James Pedley, a young leg- 
islative aide to Charles Vanik, an Ohio member of Congress. Vanik had 
become interested in the problems of employment discrimination and 
transportation accessibility faced by people with disabilities. Pedley sug- 
gested to his boss that the handicapped should be protected from dis- 
crimination through civil rights legislation, just as minorities and women 
were. Vanik decided to introduce a bill to amend the Civil Rights Act 
of 1964 to include people with disabilities. Vanik also got Hubert 
Humphrey to introduce the bill in the Senate, but it ended up stalled in 
the Judiciary Committee.*? Committee members were apparently con- 
cerned that opening up the Civil Rights Act to amendments could prove 
disastrous, and so were not willing to let the bill advance.*! 

What happened next is somewhat murky. According to one account, 
the staff of the Senate Subcommittee on the Handicapped was meeting 
on revisions to the markup of the 1972 Rehabilitation Act when some- 
one suggested adding a disability rights provision modeled after Title VI 
of the Civil Rights Act. The provision would protect people with disabili- 
ties from discrimination by the federal government and by businesses and 
institutions receiving federal funds. This suggestion was incorporated 
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into the bill.2? Another account suggests that it was Humphrey who sug- 
gested the change and got the subcommittee to adopt it.” In either case, 
the provision was added with little fanfare. It sailed through the Senate, 
survived conference committee, stayed in the bill through both Nixon 
vetoes, and become law with almost no discussion of its merits. 

Section 504 was a deceptively simple statement. It held that “no other- 
wise qualified individual in the United States . . . shall, by reason of his 
handicap, be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving 
Federal assistance.”** Nothing in the Rehabilitation Act suggested how 
this statement was to be implemented by the executive branch. Was it 
merely an expression of aspiration? A blueprint for governmentwide 
antidiscrimination rules? An invitation to people with disabilities to sue 
government-funded agencies that discriminated against them? In drafting 
a committee report on the original bill, the staff of the Senate subcom- 
mittee created some legislative history to flesh out the meaning of 504. It 
suggested that 504 was intended to be treated just like the Civil Rights 
Act, with regulations and penalties for noncompliance. The conference 
report was accepted without debate. 

In developing this legislative history, the staff was aided by lawyers in 
the Office of Civil Rights of the Department of Health, Education, and 
Welfare (HEW). The subcommittee staff in turn worked to make sure 
that the writing of Section 504 regulations ended up the responsibility of 
the civil rights office.” The choice of the civil rights office was significant 
because the office was filled with lawyers extremely sympathetic to 
rights-oriented policies and distrustful of governmental actors. As one 
observer has suggested, 504 might have become a wholly different ani- 
mal, far more hortatory in design, had it ended up in the hands of 
another possible venue, the Rehabilitative Services Administration, a bas- 
tion for the traditional rehabilitation model of disability policy.” In con- 
trast, the civil rights office had no background in disability issues but 
much experience enforcing civil rights actions against recalcitrant gov- 
ernment officials. This orientation pushed the civil rights office in draft- 
ing 504 regulations toward vigorous measures and far-reaching rules. 
For example, the office downgraded cost considerations in designing the 
regulations because, it argued, civil rights shouldn’t be balanced against 
cost. The civil rights office believed that the costs of compliance with the 
regulation were likely to be exaggerated by opponents, just as southern- 
ers had exaggerated the costs of complying with desegregation orders.”” 
The regulations the civil rights office wrote prohibited discrimination 
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against people with disabilities, including a requirement that employers 
provide “reasonable accommodation” to disabled workers. This meant 
that physical barriers and unequal access to facilities were for the first 
time made a civil rights violation. 

As 504 advanced through the administrative process, word filtered 
through the disability movement. In the spring of 1975 the Office of Civil 
Rights completed a draft of the 504 regulations, but the secretary of 
health, education, and welfare, David Matthews, stalled on enacting 
them. There the matter stood until 1977, when the Carter administration 
took over and Joseph Califano became HEW secretary. When Califano 
also seemed to stall, disability activists held a wheelchair parade in front 
of his home and later sat in at Califano’s office overnight. A day of 
protest was held in several cities across the nation. The center of action 
was California, where the West Coast wing of the disability movement, 
led by Judy Heumann, conducted a twenty-eight-day sit-in at the San 
Francisco federal building. With more than a hundred people with dis- 
abilities, many in wheelchairs, sitting in and some going on a hunger 
strike, Califano relented and signed the regulations. 

It is an exaggeration to say that the controversy over the 504 regula- 
tions created the disability rights movement, but as Richard Scotch has 
argued, the controversy did greatly strengthen the movement. First, as 
part of the effort to implement 504, disability groups for the first time 
received government funding. Some of this money was used to demon- 
strate against the same agencies that were handing it out.2® The Disabil- 
ity Rights and Education Defense Fund (DREDF), which started life as 
the legal arm of the Berkeley Center for Independent Living, received 
several grants to help implement 504. This money was spent to train dis- 
abled people to assert their rights.2? But perhaps more important than 
the funding was the example of the protests, which brought people of 
different disabilities together for a common goal. People with a wide 
range of disabilities—deafness, blindness, cerebral palsy, spinal cord 
injury, mental retardation, mental illness, and others—joined the 
protests.?? Until the 1970s groups representing any of these disabilities, 
when politically active at all, had worked on their own, and the stag- 
gering differences among them had seemed larger than their common 
interests.>! In a fight over disability rights, however, they became 
joined. Thus the protests over 504 attained for the disability movement 
the same kind of significance that the Montgomery bus boycott had for 
the civil rights movement or the Stonewall riot had for the gay rights 
movement. 
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The Rights Model 

In the aftermath of the Section 504 controversy, a “rights model,” or as 
some put it, a “minority model,” of the situation of people with disabili- 
ties emerged in the writings of disability activists and their academic sym- 
pathizers. These writings echoed the themes of the independent living 
movement but moved beyond its focus on the critique of traditional reha- 
bilitation programs. The theorists of the rights model were influenced 
most by the civil rights movement. Some of the leaders of the disability 
movement had begun their activities in politics through their involvement 
in civil rights efforts; others had simply grown up watching the move- 
ment on television. The proponents of the rights model drew strong par- 
allels between disabled people and racial minorities. The rights model 
would become the philosophical cornerstone of the ADA. 

The essence of the rights model is the contention that people with 
disabilities are oppressed more by society than by their disabilities. 
“The general public does not associate the word ‘discrimination’ with 
the segregation and exclusion of disabled people,” wrote Robert Funk, 
the first director of the DREDF. “Historically the inferior economic and 
social status of disabled people has been viewed as the inevitable conse- 
quence of the physical and mental differences imposed by disability.” 32 
According to the rights model, however, every building with narrow 
hallways, every sidewalk curb without a “cut,” every subway without 
an elevator, and every elevator without braille buttons is an act of dis- 
crimination against the disabled. Separate transportation, separate 
housing, and separate educational programs are acts of segregation 
comparable to Jim Crow laws that divided blacks from whites before 
the civil rights movement. Frank Bowe, the first executive director of the 
American Coalition of Citizens with Disabilities (ACCD), compared the 
historical oppression of blacks to the legacy of oppression of people with 
disabilities: 

The tragedy is that for two hundred years disabled people have not been asked 

about their needs and desires. Buildings went up before their inaccessibility 

was “discovered”—and then it was too late. During America’s periods of 
greatest growth, when subways were constructed, television and motion pic- 
tures produced, telephone lines laid, school programs designed, and jobs man- 
ufactured, disabled people were hidden away in attics, “special” programs 


and institutions, unseen and unheard. Day by day, year by year, America 
became ever more oppressive to its hidden minority.’ 


Society allows physical and social barriers to exist because of pervasive 
prejudice against disabled people, the argument goes, just as Jim Crow 
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laws were allowed to exist because of white racism. Of course, where 
racism is often overtly hostile to blacks, prejudice against people with 
disabilities is often more tender, usually taking the form of pity. But pity 
can be even more damaging than hatred. Many see disabled people as 
“childlike, helpless, hopeless, nonfunctioning and noncontributing mem- 
bers of society” who are not expected to lead normal lives.*4 

This attitude is reflected, according to the rights model, in the way 
government chooses to aid people with disabilities. Instead of spending 
money on services to help them become more independent, the govern- 
ment devotes nearly all its disability budget to welfare payments: “It 
looks as though the federal government prefers to keep disabled people 
down than help them up.”*5 

Paternalism toward people with disabilities is also reflected, according 
to the rights model, in private charity efforts, particularly telethons. 
Hence, proponents of the rights model condemned an effort many 
thought the hallmark of goodwill, the Jerry Lewis Muscular Dystrophy 
Telethon. Evan Kemp, Jr., a disability rights leader who himself had mus- 
cular dystrophy, argued that the telethon depicted disabled people as 
poor, suffering children whose lives were hopeless in the absence of a 
cure. In the effort to arouse pity, Kemp wrote, Lewis had reinforced 
“stereotypes that offend our self-respect, harm our efforts to live inde- 
pendent lives and segregate us from the mainstream of society.” Kemp, 
whose own parents had helped to create the telethon, called on Lewis to 
show disabled people “working, raising families and generally sharing in 
community life.”°° Similar criticism moved the Easter Seal and United 
Cerebral Palsy telethons to drop the pity approach and turn in the direc- 
tion disability activists recommended.*” 

If, as proponents of the rights model asserted, the fundamental prob- 
lem for people with disabilities was discrimination caused by prejudice, 
the solution was for people with disabilities to claim their rights. The 
arrangement of society to suit only the nondisabled violated basic norms 
of freedom and equality. Thus people with disabilities should treat bar- 
rier removal and other modifications not as a privilege conceded to them 
but as a right that had been denied, an injustice to be rectified. One pro- 
ponent of the rights model suggested that an undue emphasis on social 
service programs could delay the removal of barriers.’ The act of 
demanding rights would also undermine the paternalistic way people saw 
a person with disabilities: “How can we keep alive our vision of him as 
the helpless victim of a handicapping condition when he is putting 
together a political organization and agitating for change?”*? 
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The rights model, then, entailed political action based on a radical 
reconceptualization of the disabled person’s role in society. On its face it 
hardly seemed the stuff of Republican politics. Yet in the 1980s many ele- 
ments of the rights model came to be accepted by Reagan and Bush 
administration officials. This acceptance paved the way for the ADA. 


How Conservatives Embraced the Rights Model 

After the exhilaration of the battle over Section 504, the disability move- 
ment faced a backlash in the late 1970s and early 1980s. The transporta- 
tion industry fought against Section 504 regulations that mandated full 
accessibility of buses and trains, winning a U.S. Court of Appeals deci- 
sion that struck down the regulations as beyond 504’s scope.*° Stories in 
the media emphasized the high costs of complying with 504 regulations 
and in some cases the absurdity: a small town in Iowa with a population 
of less than five hundred was reportedly told to spend $6,500 for a ramp 
to make its library accessible, though no one in the town used a wheel- 
chair.*! The victory of Ronald Reagan, with his call for getting govern- 
ment off the backs of the American people, seemed to presage further set- 
backs. As part of his crusade against regulation, Reagan appointed Vice 
President George Bush to head his Task Force for Regulatory Relief. Two 
of the task force’s early targets were Section 504 and the Education for 
All Handicapped Children Act.** 

These threats mobilized the disability rights movement. In 1981 
DREDF expanded beyond its Berkeley base to create a Washington office 
staffed by Robert Funk and Pat Wright, who devoted their efforts to 
fighting the proposed revisions. They were joined by Evan Kemp, direc- 
tor of the Ralph Nader-backed Disability Rights Center. One of 
DREDF’s first moves was to send a memo to people with disabilities pub- 
licizing the administration proposals. (The mailing list for the memo was 
composed of names collected during the HEW-funded workshops on 
Section 504.) The memo “got the community up in arms,” and the 
administration was deluged with letters.*? Another large batch of letters 
came from parents of disabled children, opposing the administration’s 
proposal to change the Education for All Handicapped Children Act. 
The heavy protest demonstrated to the task force the political muscle of 
the disability movement.*+ 

The disability rights advocates also began meeting with C. Boyden 
Gray, Bush’s legal counsel. Kemp happened to have become friends with 
Gray years before, and he set to work to “educate” Gray, who had 
known little about disability policy before coming to the task force.*° 
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What Kemp, along with Wright and Funk, taught Gray was an under- 
standing of the rights model of disability congenial to a conservative 
Republican’s worldview. Kemp told Gray that disabled people didn’t 
want the paternalistic heavy hand of government doling out welfare to 
them. The disability regulations were not handouts, Kemp argued, but 
accommodations made so that people with disabilities could become 
independent and support themselves with jobs. Kemp contended that the 
costs of the Section 504 accommodations were minimal compared to the 
heavy costs of welfare spending on people with disabilities. The disability 
rights advocates reinforced this message about paternalism and inde- 
pendence by inviting Gray and Bush to visit independent living centers 
and meet with disabled people.* 

These efforts paid off. On March 21, 1983, Bush announced in a let- 
ter sent to leaders of disability groups that the administration would not 
try to change Section 504.4” The administration also dropped plans to 
alter the education regulations. Although these moves did not end the 
conflicts between the Reagan administration and disability advocates, 
the long-term effects of the episode turned out to be powerful. Disability 
rights leaders found in Gray “the strongest advocate we have ever had in 
any administration,” as one put it.4* Gray would demonstrate his new- 
found commitment to disability rights during the development of the 
ADA. Kemp, meanwhile, formed a relationship with Bush that continued 
far past the controversy over 504. During the balance of the Reagan 
administration, Bush asked Kemp for his help in drafting speeches on dis- 
ability issues. In 1987 Bush recommended Kemp for a seat on the Equal 
Employment Opportunity Commission; in 1989, as president, Bush 
would name him the EEOC’s chair. Perhaps most important, Bush and 
Gray came to accept key elements of the rights model. For Gray the fight 
over 504 was a turning point in the Bush administration’s support of 
ADA: “It all germinated back in that time.”*? 


The National Council on the Handicapped 

Meanwhile, in a far more obscure corner of the Reagan administration, 
another group of conservative Republicans also came to embrace the 
rights model. The National Council on the Handicapped, created during 
the Carter administration, had kept a very low profile during its first few 
years. But in 1984 Congress asked the council to produce a report “ana- 
lyzing Federal programs and presenting legislative recommendations to 
enhance the productivity and quality of life of Americans with Disabil- 
ities.”°° That report, created by a council dominated by conservative 


74 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


Reaganites, became a blueprint for the ADA. Reagan had replaced nearly 
all of the Carter appointees on the council with his supporters, mainly con- 
servative Republicans. Several had been fund-raisers for Reagan in the 
1980 presidential campaign. It might have seemed at first glance a rather 
unlikely group of disability policy innovators, but that impression would 
have overlooked the unique qualities of some of its more forceful members. 

Among them was Justin Dart, Jr. The son of a rich and very conserva- 
tive businessman, Dart had been struck with polio at the age of eighteen. 
After graduating from college, Dart became a successful businessman in 
Japan. He gradually became interested in disability policy through his 
sponsorship of athletic events for the disabled. What finally brought Dart 
into the disability movement, though, was a visit to Vietnam as an 
observer for the World Congress on Disability in 1967. Conditions for 
people with disabilities in Vietnam were generally horrible, but one 
moment in particular struck him. At an institution for children with 
polio, he found a shed with a tin roof and a concrete floor where children 
with bloated stomachs and matchstick arms were left to die in pools of 
urine and feces. At one point during Dart’s tour a girl reached her arms 
out to him, as if hoping that he would save her. Dart realized that the 
owner of the facility was being paid simply to hold the children until their 
deaths and then to bury them. Sickened by a feeling that he had not done 
enough, that his philosophy of life had been shallow, that he had been “a 
counterfeit saint,” Dart returned to Japan, folded up his businesses, and 
went to live with his wife in a remote area in the Japanese mountains for 
six years to contemplate his life.” 

By the 1970s, when he returned to the United States, Dart had trans- 
formed from Great Society liberal into Reaganite conservative—and 
from businessman to disability activist. Dart’s work on disability policy 
in his home state of Texas convinced him that the disability movement 
needed to make civil rights its priority. Rehabilitation programs, educa- 
tion, and residential institutions had been substantially improved, and 
some significant, though limited, civil rights laws had been passed. But 
public knowledge of these changes and full implementation of the laws 
had lagged. Laws such as 504 left vast gaps because 504 and the other 
provisions of the 1973 Rehabilitation Act covered only government insti- 
tutions or businesses and institutions receiving federal funds. 

Perhaps more important, attitudes had not changed. Individuals such 
as Franklin Roosevelt had proven time and again the capabilities of dis- 
abled people, but this lesson had not sunk in. “The basic assumption of 
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inequality remained intact,” Dart concluded. “The great majority of peo- 
ple with severe disabilities remained isolated, unemployed, impoverished 
and dependent.”°? The main problem for people with disabilities, Dart 
believed, was that “we were considered subhuman,” as his experience in 
Vietnam vividly illustrated. A comprehensive civil rights law would be a 
way to “establish the fact that we’re human beings.” 33 

Dart had been deeply impressed with the impact of the 1964 Civil Rights 
Act. He had attended college in the segregated South and had even started 
a college civil rights group—which attracted all of five members. “I would 
have bet every penny I had that I would never see the day when integra- 
tion was accepted.”** Civil rights laws, he believed, were a powerful way 
to change American attitudes: “To Americans, total equality is a sacred 
concept of transcending power and majesty. ‘We hold these truths . . .’ 
and ‘Ihave a dream...’ are far easier to communicate than partial rights 
and particular services.’ Thus Dart decided to devote his life to passing a 
comprehensive civil rights law for people with disabilities. 

When Dart was appointed to the National Commission on the Handi- 
capped in 1981, he was able to put his views into action. Realizing that 
he had to create a constituency for a comprehensive civil rights bill, Dart 
used his own money to travel from state to state, meeting disability lead- 
ers and building support for the civil rights approach. In these meetings 
he developed a statement on disability policy stressing the need to pro- 
mote independence and maximize productivity among people with dis- 
abilities. The statement included a recommendation that “Congress and 
the Executive branch should act forthwith to include persons with dis- 
abilities in the Civil Rights Act of 1964, the Equal Opportunity Act of 
1972 and other civil rights legislation and regulation.” In 1983 Dart per- 
suaded the council to endorse and publish this statement as a “National 
Policy for Persons with Disabilities.” °° 

Together with Sandra Parrino, the council’s chair, Dart worked to 
make a rights law part of the council’s agenda. They hired Lex Frieden, a 
leader in the independent living movement, and Robert Burgdorf, Jr., a 
prominent disability rights lawyer, as staff for the council. Burgdorf had 
produced the first legal textbook on disability law and had represented 
plaintiffs in Section 504 cases for several years. In 1983 he had collabo- 
rated on a report for the U.S. Commission on Civil Rights that reviewed 
the state of disability rights law and some of the complexities of Section 
504, particularly the “reasonable accommodation” provision.” A year 
later, Burgdorf collaborated on an article recommending that Congress 


76 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


use its commerce power to write a civil rights bill for disabled people. 
The article was unique in that it recommended a stand-alone bill rather 
than an amendment to the Civil Rights Act of 1964.°° 

Once the council began to discuss civil rights, it soon became clear 
that the idea resonated even with the council’s conservative members. All 
of them had close experience with disabled people and so could relate to 
cases in which a disabled person had been discriminated against unfairly. 
Dart organized town meetings at which council members met with dis- 
abled people across the country; discrimination and the need for a civil 
rights law were common themes at the meetings. Moreover, Dart’s mes- 
sage of independence for people with disabilities was one the Reaganites 
on the council appreciated. Burgdorf pointed out that most of the $60 
billion spent annually by the federal government was going to welfare 
programs; only about $3 billion was used to help disabled people become 
productive and independent. The council members, Burgdorf says, saw 
civil rights “as simply a way to get from a society that takes care of peo- 
ple with disabilities to a society that tries to help people become pro- 
ductive and mainstream.”*? Civil rights ended up at the top of the 
council’s agenda. 

The council agreed with Dart that a comprehensive civil rights bill for 
people with disabilities should be created, one that would go beyond Sec- 
tion 504’s narrow coverage of federal governmental institutions and 
groups receiving federal funds. Burgdorf recommended a stand-alone bill 
rather than an amendment to the 1964 Civil Rights Act, and this was 
accepted by the council. There was discussion about whether the Reagan 
administration would appreciate such a sweeping recommendation but 
no serious disagreement on the merits of the idea. 

In 1986 the council produced its report, Toward Independence. The 
tone of the report can best be summarized by its epigraph, a quotation 
from Theodore Roosevelt: “Our country calls not for the life of ease, but 
for the life of strenuous endeavor.”*! The report adopted many of the 
precepts of the rights model of disability but refracted them through the 
prism of Reaganite conservatism. For instance, the report stresses the 
costs to the government of federal welfare programs for the disabled, 
which “are premised upon the dependency of the people who receive 
benefits.” The introduction to Toward Independence quotes approv- 
ingly a United Nations report that concluded that “more people are 
forced into limited lives and made to suffer by . . . man-made obstacles 
than by any specific physical or mental disability.”°? The council then 
warns that, unless structural and attitudinal barriers to disabled people 
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are reduced, the costs of services and care for the disabled will “mush- 
room” with the aging of the baby boom generation.® Thus concern 
about the personal costs of discrimination was mixed with a call for fis- 
cal prudence. 

Unlike the theorists who developed the rights model of disability, the 
writers of Toward Independence avoided putting the situation of dis- 
abled people into the context of earlier struggles by blacks and women. 
The historical precedent of the civil rights movement is never mentioned. 
Indeed, except in referring to the titles of particular laws, the report 
avoids the use of the term civil rights altogether. Instead the report 
stresses “equality of opportunity,” “dignity,” and most of all, “inde- 
pendence.” (Independence is used twenty-one times in the first fourteen 
pages of the report.) “Equality and independence,” the report argues, 
“have been fundamental elements of the American form of government 
since its inception.”® Toward Independence quotes a Ronald Reagan 
speech on disability policy: “By returning to our traditional values of self- 
reliance, human dignity, and independence, we can find the solution 
together. We can help replace chaos with order in Federal programs, and 
we can promote opportunity and offer the promise of sharing the joys 
and responsibilities of community life.”°° The title of the report was 
taken from Reagan’s speech, in which he declared, “We must encourage 
the provision of rehabilitation and other comprehensive services oriented 
toward independence within the context of family and community.” 67 
Thus the report embraced the rights model’s critique of dependency- 
inducing effects of traditional disability policy but left out its emphasis 
on the societal oppression of people with disabilities. 

Although its analysis of disability was conservative, the recommen- 
dations of Toward Independence were sweeping. Foremost was the 
endorsement of a comprehensive equal opportunity law for people with 
disabilities. The law’s coverage would be even wider than traditional civil 
rights laws. Duties under the law, the report concluded, should include 
removal of architectural, transportation, and communication barriers.°* 
The law should be administratively enforced but should include a private 
right of action in federal court and fines for violators. The report also 
urged changes in social security laws to allow people with disabilities to 
keep their benefits when they earn income and to require the assessment 
of each recipient to see whether he or she is capable of work. The trans- 
portation section of Toward Independence embraced the “full accessibil- 
ity” approach the Reagan Administration had opposed as exorbitant and 
inefficient;°? the housing section recommended amending the Civil 
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Rights Act of 1968 to bar discrimination against disabled people by land- 
lords. The council also urged fuller funding for independent living cen- 
ters, extension of the Education for All Handicapped Children Act to 
twenty-one-year-olds, and demonstration project funding of personal 
assistants for severely disabled people. 

Dart worried that the Reagan administration would repudiate the 
report. But after meeting with Bradford Reynolds, Reagan’s assistant 
attorney general for civil rights, Dart found that the administration 
intended to endorse it,” albeit blandly and broadly.’! To help build the 
case for an antidiscrimination law, the council commissioned a survey of 
people with disabilities to document their living conditions and attitudes. 
Among the findings was that only one-third of disabled people held jobs 
but two-thirds of all unemployed disabled people wanted to work. The 
study also concluded that disabled people were more socially isolated, 
less educated, and more unhappy with their lives than other Americans.” 
These conclusions would be cited constantly in the debate over the ADA. 

Frustrated with congressional inaction on their proposal, the council 
voted in 1987 to draft a disability rights bill based on the outline in 
Toward Independence. Council leaders shopped the bill around to sym- 
pathetic members of Congress, particularly Lowell Weicker in the Senate 
and Tony Coelho in the House, both key disability advocates. In January 
1988 the council published its follow-up to Toward Independence, titled 
On the Threshold of Independence. The report included the first version 
of the Americans with Disabilities Act.” Later that spring, after negotia- 
tions with disability groups, Weicker, followed by Coelho in the House, 
introduced the first version of the ADA into Congress.” 


ENACTMENT OF THE ADA 


Weicker and Coelho introduced the bill mainly for symbolic reasons. 
There were hearings late in the fall, but no serious action was ever con- 
templated. Yet the draft did have an important effect: during the 1988 
presidential campaign, George Bush endorsed the bill in concept. In his 
presidential nomination acceptance speech at the Republican national 
convention, Bush pledged that “I’m going to do whatever it takes to 
make sure the disabled are included in the mainstream.” Since his expe- 
rience with Reagan’s Task Force on Regulatory Review, Bush had 
become a disability rights believer and had continued to use disability 
rights activist Evan Kemp as an advisor. Moreover, Bush was influ- 
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enced by another group of Reagan appointees, the Commission on the 
Human Immunodeficiency Virus Epidemic. Bush said he was “very 
much persuaded” by the AIDS commission’s conclusion that discrimina- 
tion against people with HIV should be made illegal, and its endorse- 
ment of the ADA as a vehicle for this.” Bush’s stance was reinforced 
after the 1988 election. A pollster for Louis Harris and Associates esti- 
mated in a letter to the president that up to half of Bush’s four-million- 
vote margin in the election had come from disabled voters who had 
switched from the Democratic party to Bush.”° This estimate was circu- 
lated in the White House and became a point of pride for C. Boyden 
Gray, who had pushed to make disability rights a priority in the Bush 
administration.” 

Bush’s endorsement of the ADA before the election set the tone for the 
legislative struggle that ensued. When Bush took office, he was commit- 
ted to passing the bill, and there was little or no public opposition within 
the White House. “Shut up and get on with it was the attitude,” accord- 
ing to one top Administration official.” 


ADA in the Senate 

Tom Harkin, chair of the Subcommittee on the Handicapped (later 
renamed the Subcommittee on Disability Policy), and Ted Kennedy, chair 
of the Education and Labor Committee, became the prime movers of the 
ADA in the Senate. They determined early on that the first version of the 
ADA, based largely on the National Council on the Handicapped pro- 
posal, would have to be extensively revised.”? The Reagan-appointed 
conservatives on the council had approved a surprisingly radical mea- 
sure. Dubbed the “make the world flat” bill, the first version of the ADA 
would have required all buildings to be made accessible within five years 
unless doing so would fundamentally alter the nature of a program or 
threaten a company’s existence. This “bankruptcy” provision, among 
others, would have to be modified, the senators decided, if the bill was to 
stand a chance in Congress. 

In January of 1989 a core group of disability activists and Senate staff 
members began revising the bill.*! The group adopted a strategy that 
would become a primary theme in the debate over the ADA. The ADA’s 
first version used language from the regulations and case law that had 
been developed in Section 504 enforcement. In employment cases, for 
example, employers were required to provide “reasonable accommoda- 
tion,” the same phrase used in 504 employment cases. But in many 
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respects, such as the infamous “bankruptcy” provision, the first draft 
deviated significantly from 504. Robert Silverstein, staff director of the 
Senate Subcommittee on Disability Policy, argued that the ADA should 
as much as possible draw language and concepts from the enforcement of 
Section 504. As a result, the group changed the bankruptcy provision so 
that a company would have only to prove that a modification entailed an 
“undue hardship”—the same defense businesses used in Section 504 
cases. Instead of mandating “flat earth” modifications to existing build- 
ings, changes would be required only if “readily achievable,” again lan- 
guage from case law over 504. The use of this language was meant to 
reassure anxious members of Congress that the ADA was simply an 
extension of Section 504 and that years of experience with the 504 lan- 
guage would guarantee the ADA’s smooth implementation. As one par- 
ticipant said, “Every time we departed from 504, we had to have a damn 
good reason to do so, and one that was politically viable.” 8 

Proponents of the ADA enlisted many organizations to endorse the 
bill, but the most important allies for the disability lobbyists were civil 
rights groups. Pat Wright, the head of DREDF and the primary strategist 
among the disability activists, had nurtured the relationship between dis- 
ability groups and civil rights groups for years. In 1981 DREDF had 
called a conference of civil rights leaders, ostensibly to have them share 
expertise on political action with disability rights lobbyists. Ralph Neas, 
executive director of the Leadership Conference on Civil Rights, suspected 
an ulterior motive: “What [DREDF was] doing was making all of us a 
captive audience and educating us with respect to disability rights.”*? 
Shortly afterward the Leadership Conference, a lobbying coalition of all 
major civil rights groups, decided that disability was indeed a civil rights 
issue. Neas cannot remember any public debate within the Leadership 
Conference about whether disability rights was a civil rights issue.** 

The Leadership Conference first worked with the disability lobby on 
the 1984 Voting Accessibility Act.’> Civil rights and disability groups 
became true coalition partners, though, in the struggle over the Civil 
Rights Restoration Act. The act aimed to reverse the Supreme Court’s 
1984 decision in Grove City College v. Bell,®° which held that a univer- 
sity could violate Title IX antidiscrimination rules in one program but 
continue to receive federal funds for other programs. The same day the 
Court applied similar reasoning to Section 504.8” The logic of the two 
decisions also applied to several other antidiscrimination laws. As a 
result, a coalition of groups representing women, racial minorities, the 
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elderly, and people with disabilities came together to support the 
Restoration Act. The coalition stuck together even when conservatives 
specifically attacked the disability provisions.** The groups bonded fur- 
ther during the fight over the Fair Housing Amendments Act, which 
included a provision protecting disabled people from discrimination. 
Thus civil rights groups had become an important resource for the dis- 
ability rights lobby. During debate over the ADA, disability leaders relied 
on the Leadership Conference’s extensive experience with Congress and 
its access to members.°*? 

The ADA began life in Congress with many advantages—chief among 
them, broad bipartisan support and an enthusiastic president. The one 
major obstacle was the opposition of business groups, but this turned out 
to be surprisingly limited. In some areas, principally public transporta- 
tion and food service, major controversies erupted over the bill’s require- 
ments. But on the general issue of disability discrimination, most business 
groups adopted the premises of the ADA and acquiesced in it from the 
beginning. The National Association of Manufacturers, the Chamber of 
Commerce, the Labor Policy Association, and the American Society of 
Personnel Administrators—the big business groups most involved in the 
ADA—worked to smooth the bill’s edges rather than oppose it funda- 
mentally. Among large-scale general business groups, only the National 
Federation of Independent Businesses (NFIB) and National Small Busi- 
ness United, both representing small business owners, opposed the ADA 
outright, and only the NFIB developed any kind of a critique of the rights 
model of disability.°° As an NFIB official said, there was an “awfully 
meager alliance” of business groups against the ADA.”! 

One reason for business acquiescence of the ADA was that many 
larger corporations had learned to live with disability rights requirements 
because they were federal contractors and subject to 504; they did not fear 
the bill’s impact. Many companies were probably concerned about the 
bad publicity that would result from opposing a bill to help people with 
disabilities. Finally, business interests accepted the ADA’s premise that 
disabled people were a minority group deserving civil rights protections.” 

The business community’s approach was also tactical. As the Senate 
was revising the ADA, the Bush administration let it be known that it was 
committed to passing the bill. Although the administration would work 
with business groups to address their concerns, it would not support out- 
right attempts to block the ADA.” The Bush administration’s position 
meant that attempts to defeat the bill faced long odds. Consequently the 
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vast majority of groups tried to modify rather than defeat the bill. In a 
memo to other business lobbyists, a Chamber of Commerce official con- 
cluded that bipartisan support for the ADA, together with President 
Bush’s endorsement, “adds up to almost certain passage in one form or 
another.” The memo invited the business lobbyists to join a working 
group “whose goal would be to help fashion legislation so that it is 
acceptable to the business community while addressing the needs of the 
disabled.”** This was the posture of most business groups throughout 
congressional consideration of the ADA. 

The business lobbyists’ top priority was to limit the awards that ADA 
plaintiffs could win in court. Under the Civil Rights Act of 1964, plain- 
tiffs in employment discrimination cases were eligible to win an injunc- 
tion giving them back their jobs, back pay, and attorney’s fees. Racial 
minorities, however, were not limited to the remedies in the 1964 Civil 
Rights Act. They could also sue under Section 1981 of the 1866 Civil 
Rights Act, a law that had collected dust on the books until it was revi- 
talized during the modern civil rights movement. Section 1981 allowed 
injunctive relief, back pay, and attorney’s fees, but it also gave plaintiffs 
the right to collect pain-and-suffering and punitive damages. These extra 
provisions created the possibility of very large verdicts—and made it eas- 
ier for prospective plaintiffs to find lawyers willing to represent them. 
Women and religious minorities, not covered under Section 1981, were 
limited to the rewards of the Civil Rights Act of 1964. 

The revised version of the ADA gave disabled plaintiffs in employment 
cases the same remedies as those in Section 1981. In cases involving dis- 
crimination in public accommodations, the remedies were tied to those 
available through the 1988 Fair Housing Amendments Act, which also 
made plaintiffs eligible for a full range of damages. For the business 
groups this was anathema; they feared a litigation explosion. Business 
groups were particularly fearful because under Section 1981 juries would 
decide discrimination cases, and it was expected that in jury trials people 
with disabilities would make extremely sympathetic plaintiffs. The threat 
of punitive damages in such cases inspired misgivings. Business lobbyists 
also complained that language in the ADA—“reasonable accommoda- 
tion,” “undue hardship,” and “readily achievable”—was so vague as make 
compliance with the bill a guessing game and the jury trials a lottery. The 
uncertainties created by a regime of adversarial legalism—fluid and unpre- 
dictable interpretations of legal language made through the decentralized 
decision making of jurors—loomed large in the fears of business groups. 
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The Bush administration took up the business groups’ demands in 
negotiations with Senate leaders. Attorney General Richard Thornburgh 
outlined the administration’s view in testimony before the Senate Sub- 
committee on the Handicapped on June 22, 1989, a month after intro- 
duction of the revised ADA bill. Thornburgh pledged the administra- 
tion’s support for a comprehensive civil rights bill, but he urged that 
remedies and enforcement mechanisms in the bill should parallel those in 
the 1964 Civil Rights Act. Because “we are a litigious society,” Thorn- 
burgh said, the administration was “merely making a plea for the tried 
and true remedies.” The changes Thornburgh advocated eliminated the 
use of juries and the possibility of punitive or pain-and-suffering damages 
in ADA lawsuits. In addition, Thornburgh urged that the language of the 
bill parallel Section 504 as much as possible and that compromises be 
made to protect small businesses and transit systems.?° 

Soon after Thornburgh’s testimony, Harkin and Kennedy made a deal 
with the Bush administration. The essence of the deal was a trade on 
remedies. The senators agreed to cut back the scope of the remedies in 
exchange for a broader range of coverage than in previous civil rights 
laws. Remedies and enforcement procedures for employment discrimina- 
tion in the ADA were tied to those in the Civil Rights Act, as the admin- 
istration wanted. The only remedy available to those bringing public 
accommodations lawsuits was an injunction. This would make accom- 
modations lawsuits much less attractive to plaintiff lawyers, who would 
not be able to collect a contingency fee based on monetary damages. The 
compromise included, however, a provision authorizing the attorney 
general to seek monetary damages on behalf of individuals harmed as a 
result of a “pattern or practice” of discrimination and to mete out fines 
of $50,000 for a first violation and $100,000 for additional violations.”® 
In exchange, the senators got broader coverage of businesses than in the 
Civil Rights Act. The 1964 act covered only restaurants, stores, gas sta- 
tions, hotels, motels, theaters, and other places of entertainment. The 
revised bill expanded this to include a long list of businesses and institu- 
tions. Pharmacies, a major interest for people with disabilities, were 
included, along with such venues as lawyers’ offices, zoos, homeless shel- 
ters, and golf courses.”” 

Bolstered by the administration’s endorsement, the ADA reached the 
Senate floor three months later, on September 7, 1989. Harkin intro- 
duced the bill as a “landmark statement of basic human rights” that 
would also “help strengthen our economy and enhance our international 
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competitiveness. ”?8 These two themes—rights and economic productiv- 
ity—dominated the debate. Concerns about the cost to business were 
expressed by a few Democrats, but the only outright opposition to the 
bill came from a handful of conservative Republicans. The ADA passed 
the Senate on a vote of 76 to 8. 


The Remedies Fight in the House 

Steny Hoyer, a Maryland Democrat, was assigned by the House leader- 
ship to refine the details of the ADA with Steve Bartlett, a Texas Repub- 
lican. Bartlett, an ADA supporter, attempted to find a way to rectify the 
myriad complaints of business groups. These groups were particularly 
critical of what they considered vague language in the bill. Bartlett was 
sympathetic to business complaints but also frustrated by the inability of 
some business groups to offer constructive alternatives.”? Some of the 
proposals offered by NFIB were deemed politically infeasible. For 
instance, NFIB suggested that a “reasonable accommodation” in em- 
ployment should cost no more than a certain percentage of an employee’s 
wages. Bartlett opposed a ceiling on the cost of accommodations, how- 
ever, because it could easily become a floor—employers, he feared, 
would spend up to the ceiling in order to put to rest fears of litigation. 
Moreover, such a ceiling was unacceptable to House Democrats and dis- 
ability groups.!°° Similarly, NFIB’s suggestion that businesses with fewer 
than fifteen employees be exempted from the public accommodations 
section of the ADA was rejected out of hand. 

After several months of negotiations, Bartlett and Hoyer produced a 
draft that made several concessions to business groups, including a 
longer phase-in for small businesses, deference to employers’ job descrip- 
tions in defining the “essential functions” of a job, and coordination of 
complaints filed under both the ADA and Section 504. The compromise 
also included language requiring courts to consider “site-specific factors” 
in determining whether an accommodation would create an “undue 
hardship” for an employer or whether it was “readily achievable.” This 
meant that a court would decide whether an accommodation in a chain 
restaurant was an undue burden based on the financial condition of the 
particular location rather than the chain as a whole. Though slowed, the 
bill seemed to be moving ahead steadily. 

Then an old issue resurfaced: remedies. In February of 1990 Senator 
Edward (Ted) Kennedy and Representative Augustus Hawkins introduced 
a bill amending the 1964 Civil Rights Act. The bill was designed to reverse 
six Supreme Court decisions on civil rights issues but also included a pro- 
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vision expanding the remedies available to plaintiffs under the Civil 
Rights Act. The Kennedy-Hawkins bill would have allowed plaintiffs in 
Civil Rights Act cases to collect compensatory and punitive damages. In 
addition, the bill allowed both defendants and plaintiffs to demand jury 
trials.!°! As part of their deal with the White House, Kennedy and 
Harkin had tied to the ADA the same remedies and procedures as in the 
Civil Rights Act. Thus, if the amendments to the Civil Rights Act pro- 
posed by Kennedy and Hawkins were adopted, ADA plaintiffs would 
also be eligible for expanded remedies and jury trials. For the Bush admin- 
istration, this changed the rules of the game. The limitations on remedies 
the administration thought it had negotiated earlier would be stripped 
away by the Kennedy-Hawkins measure. Accordingly, Thornburgh 
sought to delete from the ADA the reference to the Civil Rights Act of 
1964, pleading that his original deal included only limited remedies. !° 

Not surprisingly, those who had worked on the Senate side of the deal 
saw things differently. The point of the deal, they argued, was that ADA 
plaintiffs should be governed by the same set of remedies given other 
minority groups. If Congress chose to grant expanded remedies to 
women, religious minorities, and racial minorities, logic dictated that 
people with disabilities should get them too.!°3 Democrats in Congress, 
along with disability and civil rights groups, insisted on retaining the ref- 
erence to the Civil Rights Act. 

When the ADA reached the House floor, one of the last remaining 
issues was an amendment to restrict its remedies. In introducing the 
amendment, Wisconsin Republican F. James Sensenbrenner urged his col- 
leagues to respect the terms of the deal and argued that, because the ADA 
was a new type of legislation, it should be treated differently from the 
Civil Rights Act. Most businesses had little experience with disability dis- 
crimination laws, Sensenbrenner argued, so the possibility of compensa- 
tory and punitive damages awards and jury trials “raises the stakes much 
higher without any corresponding increasing benefit to the disabled.” 
Moreover, expanded remedies should be provided only after a thorough 
examination of the effects; Congress had not considered expanded reme- 
dies in the committee process on the ADA and was not likely to give them 
much thought during debate over the Kennedy-Hawkins bill.! 

Democrats who opposed the Sensenbrenner amendment had a simple 
response: people with disabilities should be treated the same as other 
oppressed groups. California Democrat Don Edwards charged that the 
amendment “provides for a two-tier system, where women and minori- 
ties get a better break than persons with disabilities.”!°° Colorado 
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Democrat Pat Schroeder summed up the logic of this view when she 
argued that “there are no rights without remedies”; thus “you have lesser 
rights if you have lesser remedies.” +6 

Kansas Democrat Dan Glickman, in contrast, de-emphasized the im- 
portance of remedies, arguing that “rights and remedies are not the same 
thing” and that “a court of law should be the place of last resort, not first 
resort, to enforce civil rights.” Glickman had added an amendment to the 
ADA urging that parties use arbitration instead of litigation to settle dis- 
ability rights claims. Yet Glickman also argued that people with disabili- 
ties should not be locked into a weaker set of remedies. The argument 
over remedies, Glickman said, should be dealt with later, during consid- 
eration of the Kennedy-Hawkins bill.'°” Glickman’s view prevailed: the 
Sensenbrenner amendment was defeated 192 to 227. The vote split mostly 
along party and ideological lines, with Republicans supporting the 
amendment 146 to 24 and Democrats opposing it 46 to 203; conservative 
southern Democrats provided 36 of the 46 Democratic votes in favor. 
Aside from these conservative southerners, the Bush administration was 
unable to attract enough Democratic party defectors to limit remedies. 

The House vote on the full bill was not nearly so close, 403 to 20. A 
conference committee of House and Senate representatives charged with 
reconciling differences between the two chambers’ versions of the bill 
became locked in struggle over the Chapman amendment, a provision 
enabling employers to remove persons with contagious diseases, includ- 
ing AIDS, from food-handling positions. In the end, however, the Chap- 
man amendment was narrowly defeated, and both House and Senate 
passed the reconciled bill. With Evan Kemp and Justin Dart at his side, 
President Bush proudly signed the bill into law on July 26, 1990. 


Remedies and the Civil Rights Act of 1991 

The enactment of the ADA left the issue of remedies unresolved. Democ- 
rats in Congress had beaten back attempts to detach people with disabil- 
ities from remedies available through the 1964 Civil Rights Act. The 
pending Kennedy-Hawkins bill proposed to expand those remedies to 
allow plaintiffs in discrimination lawsuits to collect both pain-and-suffer- 
ing and punitive damages. Remedies, however, became a secondary issue 
in the debate over the bill. Republicans, led by President Bush, focused on 
a provision that would have reversed a Supreme Court decision and 
reimposed a requirement that defendants in civil rights cases prove that 
employment practices that resulted in racially “disparate impacts” were a 
“business necessity.” Bush and the Republicans claimed that businesses 
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would sidestep this requirement by developing quotas to ward off dis- 
crimination lawsuits. Calling Kennedy-Hawkins a “quota bill,” Bush 
vetoed the 1990 Civil Rights Act. An effort to override Bush’s veto failed 
in the Senate by one vote. 

The following year congressional Democrats reintroduced the bill. 
After a complex series of negotiations and some softening among Repub- 
licans in Congress on the bill, President Bush signed a compromise meas- 
ure. The Civil Rights Act of 1991 for the first time allowed both pain- 
and-suffering and punitive damages but capped them in proportion to 
the size of the business involved. For employers of between 14 and ror 
workers these damages could not exceed $50,000. The upper limit, for 
employers of more than 500, was $300,000. A special provision in the 
bill barred damages in “reasonable accommodation” cases under the 
ADA or the 1973 Rehabilitation Act if the defendant demonstrated a 
good-faith effort to comply. Nonetheless, the bill’s passage meant that 
plaintiffs in ADA employment cases were eligible both for a jury trial and 
an expanded range of remedies, just as Republicans and business groups 
who supported the Sensenbrenner amendment had feared. The only 
major attempt to curb the litigious design of the ADA had largely failed. 


EXPLAINING THE LITIGIOUS OUTCOME 


Here we return to the question posed at the beginning of this chapter: 
why was there no effective counterattack against the fundamentally liti- 
gious design of the ADA? This in turn raises related questions: why did 
so many disparate groups, from Reagan and Bush administration offi- 
cials and business lobbyists to civil rights leaders and disability activists, 
all come together behind the ADA? Why did the Bush administration 
support a new source of litigation, even while fighting changes to other 
civil rights laws on the basis of their litigation-creating potential? Why 
didn’t business groups unite to stop a potentially costly new law? 

One simple answer to these questions is that, paradoxically, people 
with disabilities are a uniquely powerful force—or at least, a group 
uniquely difficult to challenge. Disabled people are diffused throughout 
society, among Democrats and Republicans, rich and poor. Every politi- 
cian who worked on the ADA, from George Bush down, could point to a 
close friend or relative with a disability. Probably every person in Amer- 
ica can make a similar claim, if one takes the 43-million estimate seri- 
ously. Further, everyone faces the possibility of becoming disabled, par- 
ticularly in old age. The result is that disabled people enjoy a level of 
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sympathy far beyond other minority groups. Moreover, although the 
paternalism and pity many feel toward people with disabilities may ulti- 
mately be harmful, as disability advocates argue, it also has political ben- 
efits. The vast majority of Americans believe that disabled people are 
blameless victims and deserve help, whether through public or private 
charity. This fact about disability politics helps explain why the ADA 
passed through Congress so quickly and why so few spoke up against its 
basic structure. It is not good publicity to fight with disabled people. All 
those involved in the ADA, even business groups, had a strong incentive 
to keep their reservations to themselves. 

But these unique aspects of disability politics do not by themselves 
explain the ADA’s passage. If politicians want to be seen as doing “good 
things” for people with disabilities, the question remains why they did 
this particular good thing rather than another. They could instead have 
simply increased funding for rehabilitation or raised the monthly welfare 
payments that many disabled people received. Perhaps more to the point, 
they could have adopted the many recommendations of the National 
Council on the Handicapped that went beyond the ADA—increased 
funding for personal assistants, for example—which were largely 
ignored. The simple inclination to be nice to people with disabilities, 
then, does not explain the move toward disability rights. 

Indeed, the view that of disability groups are uniquely politically pow- 
erful is highly misleading. Politicians can say, and have said, “no” to dis- 
abled groups. At the federal level many of the disability movement’s 
demands have gone largely unheeded. The greatest victories of disability 
advocates have come through rights-oriented laws, particularly the ADA, 
Section 504, and the Education for All Handicapped Children Act, but 
also the Fair Housing Amendments Act of 1988 and the Civil Rights 
Restoration Act of 1988. Thus we need to know what has been so singu- 
larly attractive about the rights model of disability. Why didn’t anyone 
step forward to challenge it? Here again there is a fairly obvious answer: 
perhaps the model is unchallengeable simply because it fits reality so 
well. Perhaps the problems of people with disabilities really are so like 
the problems of racial minorities that potential critics just don’t have any 
plausible argument against the model. 

Certainly the power of the rights model was demonstrated at every 
step in the disability movement. The civil rights movement was an inspi- 
ration for many early disability activists. They saw the discrimination 
and stigmatization that African Americans had suffered as a mirror of 
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their own oppression and hoped that political action would achieve for 
them the same gains blacks had made. But the civil rights acts were also 
an easily grasped model for policy makers. The genesis of Section 504, 
after all, was a legislative aide’s suggestion that disabled people could 
simply be added to the Civil Rights Act of 1964. That suggestion was 
taken up by Hubert Humphrey, one of the authors of the civil rights laws 
in Congress. Section 504 of the Rehabilitation Act was given teeth when 
the Office of Civil Rights in HEW wrote the regulations for it. Lawyers in 
the office relied on their experiences with implementing civil rights laws. 

The analogy to the civil rights movement loomed large in the debate 
over the ADA. Sandra Parrino’s statement on the first day of congres- 
sional testimony on the ADA was often quoted in the debate: “Martin 
Luther King had a dream. We have a vision. Dr. King dreamed of an 
America ‘where a person is judged not by the color of his skin, but by the 
content of his character.’ ADA’s vision is of an America where persons 
are judged by their abilities and not on the basis of their disabilities.” 108 
Many of those testifying in favor of the ADA cited terrible stories of dis- 
crimination, anecdotes that harkened back to the days of Jim Crow. A 
young woman with cerebral palsy was barred from going to a movie the- 
ater.!°? Undertakers refused to embalm a baby who had died as a result 
of AIDS."!° Tony Coelho, the member of Congress who first introduced 
the ADA in the House, told of nearly being driven to suicide by the dis- 
crimination he faced after he was diagnosed as having epilepsy.''!! People 
with disabilities sent Congress thousands of “discrimination diaries” 
documenting prejudice they had experienced in everyday life. These sto- 
ries reinforced the notion that bias against disabled people was much like 
bias against racial minorities. In addition, the strong support of civil 
rights groups in the debate over ADA implicitly established the parallels 
between the two movements. And when Republicans sought to distin- 
guish disabled people from other groups covered in the Civil Rights Act, 
the prevailing argument was that people with disabilities should be 
treated like any other minority group. To put them in a separate cate- 
gory, it was argued, would demean their struggle and make them second- 
class citizens. The power of the civil rights analogy was demonstrated 
continually during the debate over the ADA. 

It is not surprising that the civil rights analogy was widely accepted, 
because there is much truth in it. But it is also problematic in many 
respects, confusing at least as much as it clarifies. Consider some of the 
fairly obvious ways in which the analogy misleads.!'” 
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DISCRIMINATION ALLOWED There are some rational bases for discrimi- 
nating against people with disabilities. As one report put it, “knowing 
people’s sex, race, national origin, religion, or age does not allow us to 
judge their abilities to perform tasks or engage in activities. Knowing 
their handicaps may give pertinent information about their individual 
functional abilities.”'!? Blind people can’t be cab drivers, mentally 
retarded people can’t be college professors, people with severe mobility 
impairments can’t be professional football players. Thus disability 
rights laws, unlike other civil rights laws, must allow for many kinds of 
discrimination. 14 


INDIFFERENCE TO ATTRIBUTES In civil rights law one preeminent (though 
sometimes controversial) criterion is what has been called color blind- 
ness: one must not let a person’s skin color affect how one treats that per- 
son. (The controversial exception to this, of course, is affirmative action.) 
In the case of disability rights, indifference to the attributes of the indi- 
vidual is not always a goal. Indeed in many cases it is a violation. Under 
the ADA an employer who hires a person with AIDS and does not take 
into account his or her needs in designing a work schedule may be con- 
sidered guilty of discrimination. A school may be required to give learn- 
ing-disabled people more time on tests, blind people braille readers, and 
deaf people sign language interpreters. Because each disability is unique 
and because each setting provides different obstacles to people with dis- 
abilities, there can be no simple criterion of nondiscrimination. Further, 
whether one intends to discriminate is often irrelevant. 


ACTION REQUIRED A kind of “affirmative action” is required in many 
cases, not as a remedy for past injustice but as a means of equal treat- 
ment. Employers and managers of public facilities must be prepared to 
spend money—sometimes a lot of money—to fulfill the dictates of dis- 
ability rights. These affirmative obligations are by far the most contro- 
versial aspect of disability laws. 


A MOVING CATEGORY As noted at the beginning of this chapter, disabil- 
ity is a category constantly in flux: drug addiction, for example, was once 
considered a moral failing, but under the ADA it may be considered a 
disability. Partly because of this, it is not at all clear, even among people 
with disabilities, who is considered disabled. In the 1986 Harris survey 
commissioned by the National Council on the Handicapped, half of 
those defined as disabled by the surveyor said they did not consider 
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themselves “a disabled or handicapped person.”!!> Of course the cate- 
gories black or even woman have been contested, but they rarely reach 
this level of dissensus. The difficulty that courts have had in determining 
just who counts as “disabled” under the ADA illustrates just how slip- 
pery the category has proven in practice. 


LITTLE INCOMMON Because disability is such a sweeping category, dis- 
abled people don’t have much in common. True, African Americans vary 
widely in their experiences, but the vast majority at least have recogniz- 
ably dark skin and a parent who identified himself or herself as African 
American. Consider some of the conditions lumped together as “disabil- 
ity”: mental illness, deafness, AIDS, drug addiction, paraplegia, cancer, 
lower back injury, epilepsy, blindness, and arthritis. People with disabili- 
ties aren’t linked by some kind of common “disabled culture,” nor do 
they have a common history. Most disabled people do not have disabled 
parents, and most disabled people were not born with their disabilities.'! 


NO FIXED MEMBERSHIP It would be unusual for a white person to be- 
come black, and it is difficult for a man to become a woman. (People 
sometimes “pass,” of course.) Disability, however, is a category many 
people join or leave during their lives. An illness can be cured; technology 
can transform one’s condition. And as some people with disabilities have 
put it, all the rest of us are merely “TABs”—temporarily able-bodied. 
Disability is a club with constantly changing membership. 


One might expect that these important disanalogies would have been dis- 
cussed extensively in the debate over the ADA. In fact, there was remark- 
ably little criticism of the rights model, not in the National Council on 
the Handicapped, which first proposed the ADA, not in the Bush White 
House, not within the business community, and not in all the congres- 
sional deliberations over the ADA. Even outright opponents of the ADA 
tended not to reject the fundamental assumptions of the rights model.!'” 
If, as I have argued, the civil rights model is not unimpeachable, why was 
it not impeached? 

A second, related question is why no one considered a nonlitigious 
method of vindicating disability rights. If the civil rights model meant 
that people with disabilities were to use the same mechanisms for 
improving their lives as minorities and women, litigation may have 
seemed an obvious choice. Yet in fact, some of the most important civil 
rights laws rely on bureaucratic rather than litigious mechanisms. The 
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most consequential law in the campaign to desegregate schools was Title 
VI of the Civil Rights Act of 1964, which authorized federal bureaucrats 
to cut off federal education funds to schools that had not desegregated. 
Title VI was included in the Civil Rights Act precisely because civil rights 
activists despaired at the inability of litigation to achieve desegrega- 
tion.!!8 Moreover, many of the civil rights laws passed during the mod- 
ern civil rights movement require those who complain of discrimination 
to use bureaucratic mechanisms first to resolve their grievances. Litiga- 
tion, at least in theory, is just one of several tools. Thus the link between 
civil rights and litigation is less necessary than many suppose.!!? 

The ADA itself contains a mixture of bureaucratic and litigious mech- 
anisms. It too requires those who would litigate over employment dis- 
crimination to file first with the EEOC. Indeed, the text of the ADA is 
mostly a set of instructions to bureaucrats about how to implement vari- 
ous provisions. Yet no one would deny that the provisions allowing pri- 
vate parties to litigate their disputes are at the center of the ADA, as they 
were at the center of debate over the bill. Moreover, it is through litiga- 
tion that the exact nature of the ADA’s requirements is being spelled out: 
court interpretations of the law trump agency interpretations, so that the 
implementation of the ADA is ultimately in the hands of judges. 

One could imagine, as an alternative to private litigation, the creation 
of an OSHA-like agency with rules on access and inspectors to enforce 
them. In some nations accessibility regulations are enforced without pri- 
vate litigation. But no one discussed a purely bureaucratic alternative to 
the ADA, not in the council that first proposed it, not among disability 
activists who championed it, not in the Bush White House, not within the 
business community, and not in all the congressional deliberations over 
the bill. If, as chapter 1 suggests, litigation has become such a controver- 
sial choice, why was it so easily chosen in this case? 


Common Explanations 

Some common explanations for America’s distinctively litigious policy 
style aren’t supported by the case of the ADA. Commentators often point 
to the predominance of lawyer interest groups in American politics as an 
explanation for the place of litigious policies in the United States. As 
chapter 1 suggested, lawyer interest groups, particularly the plaintiff 
lawyers’ group, ATLA, are politically active and influential on some 
issues. There is no evidence, however, that lawyer interest groups had 
much of an impact on the outcome in this case. ATLA did not participate 
and took no position on the ADA. The ABA supported the ADA, but no 
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one I interviewed nor any documentary sources mentioned the bar’s par- 
ticipation as significant. 

Another, related claim is that America favors litigious policies because 
it has so many lawyers in policy-making positions. Compared to other 
nations, the United States does have a disproportionate number of 
lawyers in its legislatures.!2° But the high percentage of lawyers in policy- 
making roles is significant only if lawyers act differently from non- 
lawyers. The history of the ADA reveals no clear differences in the pre- 
dicted direction: many nonlawyers were crucial to the development of the 
ADA, and some lawyers in Congress were among its sharpest critics. The 
first disability rights law, Section 504, was initiated first by the ideas of a 
legislative aide, then proposed by a member of Congress (Vanik) who 
was a lawyer, then apparently put into the 1973 Rehabilitation Act by 
Hubert Humphrey, a nonlawyer. Justin Dart, Jr., who crusaded for dis- 
ability rights, was a nonlawyer. The rights-oriented regulations for Sec- 
tion 504 were drawn up by lawyers in the civil rights office but were sup- 
ported by many nonlawyers. Robert Burgdorf, the ADA’s first drafter, 
was a lawyer, but none of the members of the National Council of the 
Handicapped who approved Burgdorf’s draft were lawyers. In Congress 
the leading proponents of the ADA—Harkin, Weicker, and Kennedy in 
the Senate, Coehlo and Hoyer in the House—were all lawyers. But so 
were the people who worked most to narrow it—Hatch in the Senate, 
Bartlett and Sensenbrenner in the House. There seems to be no clear dif- 
ference between lawyer and nonlawyer involvement in the disability 
rights movement in general or on the ADA in particular. 

Such observations are, however, unsatisfyingly fuzzy. Perhaps the best 
way to see whether there is a difference between lawyers and others, at 
least in Congress, is to perform that political science standby, the roll call 
test. In the case of the ADA the votes on passage were lopsided and so do 
not provide a good test. There was, however, a key vote on an issue of 
great concern to critics of litigiousness—the House vote on the Sensen- 
brenner amendment restricting the remedies available under the ADA. In 
Table 2.1 we see the roll call vote divided by JDs (people holding law 
degrees) and non-JDs. The uncontrolled raw vote has a higher percentage 
of JDs voting for the litigious policy, but when controls for party are 
introduced there is no difference.* This suggests that lawyers and non- 
lawyers did not think differently about the issues of litigation involved. In 
the ADA case, there was no evidence that lawyers made a difference. 


*The same thing happened when I defined lawyers more narrowly, as those who had prac- 
ticed in some area of law for three years or more prior to serving in Congress. 
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Table 2.1. Lawyers and Nonlawyers in Congress 
Vote on Restricting Remedies in the ADA 


Total Republicans Democrats 
JD Non-JD JD Non-JD JD Non-JD 
Oppose 58% 51% 144% 15% 81% 81% 
Restriction (109) (120) (9) (16) (100) (104) 
Support 42% 49% 86% 85% 19% 19% 
Restriction (80) (114) (56) (90) (24) (24) 


SOURCE: Roll-call data gathered from Congressional Quarterly; educational data from biographies in 
Michael Barone and Grant Ujifusa, The Almanac of American Politics (Washington, D.C.: National 
Journal, 1988 and 1990). Members with LL.M.’s were counted as JDs. Members not voting and not 
paired were excluded from the analysis. 


Another explanation for the distinctively litigious American policy 
style concerns Americans’ propensity for thinking in terms of rights. In 
this view Americans are so imbued with rights thinking that they naturally 
tend to formulate issues in terms of rights, without much consideration of 
the appropriateness of this formulation. The formulation of issues in 
terms of rights leads in turn to a reliance on litigation to vindicate rights. 
“Rights talk” did seem to be a powerful force in this case. Whereas dis- 
ability had previously been seen as a problem to be solved through reha- 
bilitation and welfare payments, the disability rights movement success- 
fully reformulated it as a civil rights issue. Once this reformulation 
occurred, rights talk seemed to have an almost talismanic power, moving 
conservatives, business interests, and just about everything in its path to 
accept a major new piece of disability rights legislation. 

And yet there is something deeply unsatisfying about ascribing the 
outcome in this case to a generalized power of “rights.” Not every rights 
claim, after all, wins out in American politics. The “welfare rights” 
movement struggled for years to establish a minimum income as a right 
and failed miserably. Many rights claims that are accepted in other 
nations—rights to medical care, housing, and a basic standard of living— 
have been rejected in the United States. If disability activists had asked 
for a right to twenty-four-hour personal assistants, or to expanded wel- 
fare programs, or to employment on demand, they doubtless would have 
found that the power of “rights” in the United States has serious limits. 
So instead of ascribing the outcome in this case to the power of rights 
talk, we need to ask what it was about the particular brand of rights talk 
employed by disability activists in this case that made it so powerful. 
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Once again, we must ask what it was about the civil rights model of dis- 
ability—with its analogy to the civil rights movement and its emphasis on 
equal rights litigation—that made it so readily accepted. 


The ADA and the Constitutional Theory 

The Constitutional Theory suggests an answer to this question: disability 
activists, conservative Republicans, and the others who played a role in 
the ADA’s enactment were responding to incentives created by the Amer- 
ican constitutional tradition. Remember that I posited three incentives 
that lead activists to create litigious public policies. By lodging implemen- 
tation of policies in courts, activists can (1) insulate the policy from ene- 
mies (the insulation incentive); (2) do good things for constituents with- 
out drawing on the budget (the cost-shifting incentive); and (3) gain 
power over the actions of states and localities (the control incentive). 
Each of these incentives is illustrated by the story of the ADA. Consider 
first the cost-shifting incentive, which is most obvious. 


THE COST-SHIFTING INCENTIVE The ADA offered both disability activists 
and their conservative Republican supporters a chance to do something 
good for disabled people without expanding the federal budget. There 
are some minor tax credits and deductions for organizations and individ- 
uals who comply with the ADA, but for the most part it is an unfunded 
mandate, a set of commands to states, localities, businesses, and non- 
profit agencies unaccompanied by grants or subsidies. The ADA, like 
other rights laws, allowed politicians to claim credit for helping a con- 
stituency while pushing the costs onto others, at a time when other types 
of governmental actions were limited by tight budgetary constraints. This 
explains why the disability movement has been so successful in winning 
passage of rights laws yet relatively unsuccessful in enacting other mea- 
sures: rights laws cost next to nothing for those who pass them. Indeed, 
the ADA was sold as a way to reduce governmental expenditures by get- 
ting people with disabilities off welfare. For the Bush and Reagan officials 
the ADA was a kind of welfare reform. Their view is a familiar one: wel- 
fare programs, where most of the disability dollar is spent, reduce people 
to dependency and waste taxpayers’ money. Thus supporters of the ADA 
could argue that theirs was a vote for both civil rights and fiscal rectitude. 


THE INSULATION INCENTIVE Because rights laws like the ADA impose 
costs on many private and public organizations, their enforcement can be 
expected to arouse opposition. If the rights law is being enforced by an 
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agency, a political attack on the agency may develop. In a separation-of- 
powers system, interest groups opposing enforcement can pressure either 
the executive or legislative branch, which can then pressure the agency. 
For disability rights activists—and the policy makers who align with 
them—the danger is clear: the agency may redirect enforcement of the 
law into directions they oppose or curtail enforcement altogether. This is 
why it is so important to have judicial enforcement as a backup. Courts 
are relatively independent of the political pressures that affect agencies. 
At the very least, if a provision for court-based enforcement is in the law, 
the activist will always have an opportunity to enforce the law him- or 
herself, by bringing a lawsuit. Thus proponents of disability rights laws 
should be expected to favor court-based enforcement in order to insulate 
the law from enemies. 

The case of the ADA offers no direct evidence that the desire for insu- 
lation was behind the ADA’s litigious design, simply because no nonliti- 
gious alternative was ever discussed. But the case offers considerable 
indirect evidence that the insulation incentive was at work. When asked 
why no one considered a purely bureaucratic mechanism for enforcing 
the ADA, participants in the bill’s creation offered no clear answer. Sev- 
eral of the disability activists mentioned the deficiencies of previous 
administrative mechanisms in disability policy. The Architectural Barri- 
ers and Transportation Compliance Board, for example, was widely crit- 
icized by disability advocates as underfunded and ineffective. Bureau- 
cratic enforcement of Section 504 was similarly considered, as one 
disability rights supporter put it, “at best lethargic and at worst ineffec- 
tual.”!?! Given this history, one can imagine the reaction of disability 
activists to anyone who suggested putting ADA enforcement entirely in 
the hands of bureaucrats. 

But far more important than specific enforcement experiences was the 
broadly antibureaucratic, antiwelfare ethos of the disability rights move- 
ment, which militated against agency enforcement. The hallmark of the 
rights model, after all, is the profound distrust of government programs. 
The political power of the rights model stemmed largely from its critique 
of the welfare state as dependency inducing, a critique that was compati- 
ble with the ideology of the disability groups and with Reagan and Bush 
officials. Disability activists shared the ambivalent attitude toward gov- 
ernment of most left-liberal reformers of the 1960s and 1970s, but for 
the disability activists this ambivalence was powerfully supplemented by 
their own negative experiences with government bureaucracies. The 
activists were, as people with disabilities, dissatisfied consumers of gov- 
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ernment services. Indeed the first major incarnation of the disability 
movement, the independent living movement, arose out of a radical cri- 
tique of traditional governmental approaches to disability. A new pro- 
gram that relied on bureaucrats was precisely what disability activists 
were trying to move beyond. 

On the other side of the ADA coalition, the Reagan and Bush admin- 
istration officials would have been the last to suggest a purely bureau- 
cratic remedy, especially the creation of a new disability agency. The 
National Council on the Handicapped reports that advocated ADA were 
full of antibureaucratic rhetoric. Their purpose was to move disabled 
people “toward independence” and away from reliance on government. 

Given this background, supporters of the ADA across the political 
spectrum feared what unchecked agency enforcement would do to the 
ADA. Disability activists, given their background and previous experi- 
ences with bureaucracies, feared lax enforcement; Republicans could fear 
overly aggressive enforcement. Both sides had reason to prefer that 
courts have a hand in implementing the ADA. It should be no surprise, 
then, that the designers of the ADA made sure that it could be enforced 
through courts. !? 


THE CONTROL INCENTIVE The litigious design of the ADA gave disability 
activists and their supporters a way to supervise the actions of states and 
localities, a crucial goal for the disability movement. The ADA regulates 
nearly every local government unit in the nation, with particularly 
detailed control over transit agencies. During debate over the ADA, a 
struggle developed over the design of local transit systems, which has 
been a preoccupation of disability policy for more than a quarter cen- 
tury and a major arena for conflict under the ADA’s predecessor, Sec- 
tion 504.73 Similarly, concern about the accessibility of local govern- 
ment facilities has been a major impetus for other disability rights laws. 
The 1975 Education for All Handicapped Children Act (now called the 
Individuals with Disabilities Education Act) mandates that local school 
districts offer a “free, appropriate” education to disabled children. The 
1986 Voting Accessibility Act requires election officials to ensure that 
people with disabilities can vote. Indeed, few of the facilities to which 
disabled people want access are under the direct control of the federal 
government. 

Before the ADA, most states had disability rights laws of some kind, 
but the laws varied tremendously in their scope and enforceability. 1*4 
Section 504 imposed nationwide standards but was limited in coverage 
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to agencies receiving federal funds. The ADA strengthened and expanded 
the scope of 504’s mandates and—through its litigious design—gave pro- 
ponents a mechanism for enforcing its commands. Without a litigation 
mechanism, the only way that the federal government could impose dis- 
ability mandates on states and local governments was through conditions 
on federal aid. Other than through “bribing” states and localities, it is 
questionable whether an agency could enforce rules against localities 
without a litigious mechanism. Indeed, it was in part the need to gain 
power over the racist policies of states and localities that led to the pas- 
sage of federal civil rights law, the model for disability rights laws.!*> In 
both cases federalism posed an unpleasant obstacle for activists that was 
overcome through the use of litigation. 


The case of the ADA, then, helps to explain why litigious policies are so 
appealing, even to politicians who campaign against litigiousness. In a 
federalist separation-of-powers system, litigious policies offer a way to 
(1) push costs onto others, (2) insulate policies from enemies, and (3) con- 
trol the activities of states and localities. And in a nation highly distrust- 
ful of government, litigious policies provide a mechanism for addressing 
social problems without seeming to expand the state. 


The Failed Antilitigation Effort 

The antilitigation side in this case had to contend with all three of the 
incentives specified by the Constitutional Theory. But it also had a major 
advantage: rather than trying to pass a bill limiting litigation, antilitiga- 
tionists in this case simply had to stop a new policy from being enacted. 
Generally in American politics it is much easier to block a new policy 
than it is to enact one. The many “veto points” in American government 
make politics a much more comfortable occupation for goaltenders than 
for goal scorers. In the case of the ADA, however, once the disability 
rights idea caught on, antilitigation forces were in deep trouble. 

One problem for the antilitigation effort was that all the dangers of 
the ADA that opponents conjured were purely speculative. Business 
interests warned of the uncertainty and high transaction costs of a system 
of implementation by lawsuit, but they had no data on which to base 
these warnings. Similarly, though small business groups could speculate 
that the ADA might destroy some companies, supporters had a ready 
response, arguing that the implementation of the analogous 504 law had 
been relatively smooth and painless. Indeed, ADA proponents often 
argued that the costs imposed by the ADA would be more than made up 
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by the increased productivity generated by getting people with disabilities 
into the workforce. 

The main weakness in the antilitigation effort in the ADA case, 
though, is that business groups offered no nonlitigious alternative to the 
ADA. Business groups complained about the vagueness of the bill’s pro- 
visions yet offered piecemeal and unsatisfactory solutions. The business 
groups’ criticisms never reached the fundamental assumptions of the 
rights model or the ADA’s emphasis on court-based enforcement. It was 
up to ADA opponents to offer a replacement reform—a nonlitigious 
mechanism that would support the goal of freedom and independence 
for people with disabilities—but nothing like this was ever suggested. 

Instead, business groups fought a discouragement battle in which they 
attempted to limit the rewards available to plaintiffs under the ADA. 
They made the remedies issue the centerpiece of the antilitigation effort. 
The discouragement struggle pitted business interests, the Bush adminis- 
tration, and congressional Republicans against disability groups, the civil 
rights lobby, and Democrats. The Bush administration was at a disad- 
vantage in such a fight because, try as it might, it could not credibly 
threaten to veto the entire ADA on this one objection. For one thing, the 
objection—about the scope of remedies—was in some respects a phan- 
tom, since the expanded remedies would not materialize until the passage 
of amendments to the Civil Rights Act. But more important, the adminis- 
tration and its allies were caught in a contradictory stance. They had to 
argue that people with disabilities did not deserve the same protections 
afforded other minority groups. Yet in supporting and promoting the 
ADA, the administration had embraced the rights model, with its explicit 
analogy between disabled people and African Americans. On the key 
House vote the administration’s antilitigation argument attracted Repub- 
licans but failed to gain the support of enough Democrats to prevail. As 
chapter 1 suggested, discouragement struggles are usually partisan, and 
in this case the business-White House—Republican alliance was simply 
outnumbered in Congress. Thus even on the more limited discourage- 
ment effort, the antilitigation forces largely failed. 


Comparisons 

American disability activists have attempted, with increasing success, to 
export the disability rights model to other nations, but nowhere has dis- 
ability policy become as litigious as in the United States. Since the creation 
of the ADA, Australia, Canada, Britain, Ireland, New Zealand, Israel, and 
Sweden have all enacted laws that give individuals with disabilities the 
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ability to bring discrimination claims. Compared to the ADA, however, 
these laws typically feature weaker penalties, less extensive accommoda- 
tion requirements, and most important, greater use of commissions and 
other nonjudicial governmental agencies rather than courts. Stanley 
Herr’s cross-national study of nondiscrimination policies finds “a strik- 
ing convergence in the development of high-profile disability rights com- 
missions, armed with governmental powers and public funds” to combat 
disability discrimination.!7° In the United States, by contrast, the main 
governmental body charged with enforcing the ADA, the Equal Employ- 
ment Opportunity Commission, has been criticized as woefully under- 
funded and thus unable to fully investigate more than a fraction of claims 
that come to it, much less to move beyond complaint handling and 
actively order changes that would improve life for people with disabili- 
ties.!?” Because unsatisfied EEOC complainants can easily move on to the 
federal courts if they wish, courts have taken center stage in ADA 
enforcement. The Supreme Court has been particularly active, in one cru- 
cial case overriding the EEOC’s own interpretation of the law.'** Overall 
the record of ADA plaintiffs in court has been dismal, a fact that has sur- 
prised and saddened disability advocates.!*? 

Frustration with court-based ADA enforcement led Herr, a disability 
activist, to suggest that Americans might learn something from the non- 
litigious ways in which other nations are implementing discrimination 
policies.'°° It seems unlikely, however, that the activists who fought for 
the Americans with Disabilities Act would favor the kind of government- 
run, conciliation-focused systems used by some nations with disability 
nondiscrimination laws. Sweden provides an instructive example. Swe- 
den’s 1999 law outlawing discrimination in employment is administered 
by the Office of the Disability Ombudsman. Complainants have their 
claims investigated by staff in the ombudsman’s office; if the claim is 
found to be meritorious, the office attempts conciliation between the 
complainant and employer. This parallels the American system, in which 
complaints of employment discrimination must first go to the EEOC. 
The difference is that in Sweden, unlike the United States, such com- 
plaints almost never end up in court, for reasons that are easily under- 
stood: Sweden, like most nations, has a “loser pays” rule that makes 
unsuccessful plaintiffs liable for the legal fees paid by defendants. Fur- 
ther, the Swedish law has comparably meager remedies, with no provi- 
sion for punitive damages and limited pain-and-suffering awards. In 
2001 the ombudsman’s office filed its first disability discrimination law- 
suit. The case concerned a church that had declined to hire a man as a 
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part-time church janitor, allegedly because he was hard of hearing. The 
ombudsman and the church settled before trial for about $3,500, an 
amount that would be considered less than a pittance in the American 
legal system. (The ombudsman had asked for about $5,000.) Awards like 
this practically guarantee that Swedes with disabilities will rarely litigate 
their claims. Instead, Sweden’s law is likely to be implemented almost 
entirely through the ombudsman, as well as through trade unions, which 
are empowered to represent disabled employees in any grievance.!+! 

Variations on the Swedish approach to disability discrimination may 
soon become common in continental Europe. In 2000 the European 
Union (EU) enacted an “Equal Treatment Directive” requiring its fifteen 
member nations to establish laws against discrimination in employment 
and vocational training on the basis of race, sexual orientation, religion, 
age, or disability. The directive does not, however, require that these laws 
create a private right of action in court. Member nations have until 2006 
to decide how they will structure their disability nondiscrimination 
enforcement systems; they can choose any combination of judicial and 
administrative remedies. !32 

As the example of the EU directive suggests, the influence of the rights 
model is growing throughout the world. Yet it is important to remember 
that at the national level, the traditional welfarist approaches to disability 
are still dominant. In continental Europe and in Japan the primary gov- 
ernment policy for promoting the employment of people with disabilities 
remains the quota system. Quota laws require employers to hire a certain 
percentage of workers who have been registered by the state as disabled. 
In practice the quotas are underenforced and the targets unmet, yet 
national-level disability organizations often favor retaining them.'*? The 
German quota system sets a 6 percent target for employers with more than 
sixteen employees; employers who fail to reach the target must pay a spe- 
cial “compensation contribution” each month for every unfilled place in 
the quota.!*4 In her study of Japanese disability politics, Katharina Heyer 
finds that the quota system remains firmly in place, despite the formation 
of a disability rights movement heavily influenced by the United States. 13° 
Many advanced economies also provide wage subsidies to employers who 
hire people with disabilities; some nations provide personal assistants and 
technical aids to disabled employees to keep them in the workforce. 
Finally, in all nations, even the United States, rehabilitation, caregiving, 
and welfare programs remain central aspects of disability policy.!%° 

Nevertheless, the United States has made the sharpest turn away from 
a welfare model of disability toward a rights model, and the biggest jump 


102 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


into litigating disability issues. Both these moves—the turn from welfare 
to rights, and the use of courts to enforce those rights—reflect the 
incentives created by the American constitutional tradition. By adopt- 
ing the rights model, and tapping courts to implement the model, 
American disability activists were able to demand public action on their 
concerns without putting a strain on the federal budget or relying on a 
new bureaucracy. 

But more than that, disability activists were able to ask for help with- 
out seeming helpless. The essence of disability activists’ struggle has 
been to show that people with disabilities are not needy, pitiable crea- 
tures. Yet demonstrations of need are the typical way in which groups 
ask for governmental resources. For the activists, demonstrations of need 
were part of the problem, not the solution. That is why they despised the 
well-intentioned ministrations of Jerry Lewis, the muscular dystrophy 
telethon leader. The rights model allowed disability activists to ask for 
resources without emphasizing their neediness. They took advantage of 
the magical element of rights: a need, something you beg to have fulfilled, 
can be turned into a right, something that is your due. Expressing a need 
seems to infantilize the needer; claiming a right seems adult and dignified. 
Thus rights were made to order for the American disability movement. 


CHAPTER 3 


A FAILED ANTILITIGATION 
EFFORT 


The Struggle over No-Fault Auto Insurance in California 


na purely quantitative sense, anyone intent on limiting litigation in the 

United States might sensibly begin not with asbestos, or cigarettes, or 
breast implants but with the mundane car accident. From fender benders 
to multicar catastrophes, millions of Americans crash their vehicles each 
year. Roughly four million of them are injured, and according to one esti- 
mate, about two million seek compensation through tort litigation.! 
Motor vehicle accidents account for the lion’s share of cases in the per- 
sonal injury tort system in the United States. About two-thirds of all 
claims, three-quarters of all lawyer’s fees, and three-quarters of all pay- 
outs in the personal injury liability system arise from auto accident cases.” 

If the car accident is the classic source of personal injury litigation, 
then no-fault auto insurance is the classic replacement reform. In the tra- 
ditional liability system, accident victims get compensated when they 
make a claim that some other person caused the accident.’ This claim is 
typically made against the other person’s insurer. In the jargon of insur- 
ers, the traditional system is a third-party system, in which the person 
compensated is not the insured (the first party) but the person the insured 
hurt (the third party). No-fault, by contrast, is a first-party system, 
because the injured person applies to his own insurer for compensation. 
As the name implies, this system eliminates the central issue in tort law- 
suits—fault—because the injured party receives compensation whatever 
the cause of the accident, even if the driver bumbled into the accident by 
himself.4 No-fault auto insurance is thus a replacement reform in which a 
first-party insurance system replaces personal injury lawsuits. (The only 
remaining source of dispute is the insurance contract itself, which can be 
the subject of litigation between insurer and insured.) 
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No-fault systems in the United States typically offer a kind of bargain 
between insurers and consumers. For their part, consumers are asked 
to forgo pain-and-suffering claims, which compensate for the mental 
anguish or loss of the enjoyment of life’s pleasures they have endured as 
a result of an accident. Insurers, on their side, promise that claims for 
economic losses (usually lost wages and hospital bills) will be handled 
relatively quickly because issues of fault do not have to be considered. 
Finally, in a no-fault system the insurer compensates for all economic 
losses, not just the ones caused by someone else’s negligence. The goal is 
a more routinized, less variable, hence more rational and efficient com- 
pensation system. 

The politics of no-fault differs in one crucial respect from the last 
chapter’s subject, the politics of disability. The story of the Americans 
with Disabilities Act demonstrated how the elements of the constitu- 
tional tradition—federalism, separation of powers, judicial independ- 
ence, and antistatism—steered activists toward a litigious approach to 
the problems of disabled people. The role of the constitutional tradition 
in no-fault politics is much more subtle: it plays no direct part in the bat- 
tles but instead shapes the kinds of replacement schemes that are consid- 
ered. The effect of the constitutional tradition can be seen when we com- 
pare American auto accident compensation systems to those of other 
advanced economies. In most nations compensation for accident injuries 
is provided chiefly by government programs, especially national health 
insurance and social security, sharply limiting the role of tort liability. A 
tort lawsuit, when it is brought, is usually restricted to the costs of an 
accident that have not been compensated by other sources. The net effect 
is that accident compensation in most nations comes primarily from a 
government-funded no-fault system.’ The politics of accident compensa- 
tion thus mostly involves reforms in government programs. 

Proposals to reform auto accident compensation in the United States 
are, by contrast, overwhelmingly concerned with private insurance. And 
this, according to the Constitutional Theory, is no accident: by designing 
their proposals as private insurance schemes, American no-fault propo- 
nents have avoided the major barrier to replacement reforms, the consti- 
tutional tradition and the incentives it creates. Instead of expanding the 
role of government in accident compensation, American no-fault propo- 
nents merely ask for a change in the way private insurers—already a part 
of the tort system—do their business. The incentives that make litigation 
so attractive to activists thus become irrelevant.° Private insurance 
schemes are an appealing alternative to both litigation and government 
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programs. Hence it is not surprising that private insurer no-fault has been 
the most successful replacement reform in the United States. 

Yet even private no-fault campaigns are fraught with difficulties, as 
the story of the battle over no-fault auto insurance in California suggests. 
This chapter analyzes the debate over no-fault in California in the late 
1980s and 1990s. California’s struggle over no-fault is particularly inter- 
esting because it involved both a legislative battle and ballot measures. 
The ballot measures stimulated widespread debate over the merits of no- 
fault, a rare example of a public discussion of the costs and benefits of lit- 
igation. The legislative battle produced a fascinating split in the Democ- 
ratic party. In both arenas no-fault proponents mounted a formidable 
offensive. One of the ballot campaigns was at the time the most expen- 
sive in California history, and the legislative effort was headed by a savvy 
politician who assembled a remarkable coalition of interest groups in 
support. Yet in the end the drive for no-fault failed miserably: the tradi- 
tional tort litigation system remained quite firmly in place. Thus the Cali- 
fornia case illustrates some of the major obstacles to replacement reforms. 

Fear and loathing of government often dooms government-based 
replacement schemes, but as California no-fault proponents found, fear 
and loathing of insurers can just as easily imperil insurer-based 
schemes. Indeed, if litigation seems an adroit way of controlling govern- 
mental abuses, it can seem an equally apt way of keeping insurers in line. 
Thus in no-fault battles, attitudes toward insurers become just as conse- 
quential as attitudes toward government are in other antilitigation strug- 
gles. In California, the lousy image of auto insurers became a major 
stumbling block for no-fault proponents. 

The insurers were far from the only problem. Remember that, to 
achieve their goals, replacement reformers must create a coalition 
between groups associated with both plaintiffs and defendants. 
Reformers must convince both sides that they will benefit by an alterna- 
tive system that squeezes out the middlemen, the lawyers. This is a diffi- 
cult task, because groups aligned with plaintiffs and those aligned with 
defendants rarely have much in common except distrust for each other. 
In such an environment it is easy for opponents to sow doubts about the 
replacement scheme, and in California, no-fault opponents, especially 
consumer activists allied with Ralph Nader, did this expertly. 

One of their most effective arguments used the theme of individual 
responsibility, always potent in American politics. As its name implies, 
no-fault is premised on the view that the problem of accident injuries 
is best solved not by punishing individuals but by pooling the risk of acci- 
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dents through an efficient insurance system. The no-fault idea is contro- 
versial, in part because it seems to neglect the individual dimension of the 
problem: the person who causes the injury appears to get away with his 
or her misdeed.” Opponents of no-fault seized on this point and used it 
throughout their campaign. 

But beyond all these problems for no-fault supporters, there was one 
obstacle that loomed largest of all: the vigorous opposition of the state’s 
plaintiff lawyers. In the previous chapter, on the development of the 
ADA, the lawyer groups were marginal players. As the chapter suggested, 
there are many public policy realms in which lawyer groups are unim- 
portant. But within one fairly narrow sphere—legislation affecting per- 
sonal injury law—lawyer groups can be quite active, as this case demon- 
strates. It is an exaggeration to say, as one participant in the no-fault 
battle claimed, that in this case it was “trial lawyers versus the universe,” 
but however one analyzes the lineup, in the end the plaintiff lawyers 
played a major role. 


THE RISE—AND SLUMP—OF NO-FAULT 


The no-fault idea originated fairly soon after cars became speedy and 
prevalent enough to do serious damage. In 1925 Judge Robert Marx pro- 
posed a no-fault system modeled after workers’ compensation. In 1932 
Columbia University’s Commission to Study Compensation for Auto 
Accidents recommended a no-fault system based on the workers’ com- 
pensation model, with benefits paid out on a schedule according to the 
injury. This recommendation failed to stimulate legislation, however. 
The report was heavily criticized by both the insurance industry and bar 
associations, and while four U.S. states considered no-fault, only the 
Saskatchewan province of Canada adopted it, in 1946.8 

Interest in no-fault heated up with the 1965 publication of Robert 
Keeton and Jeffrey O’Connell’s Basic Protection for the Traffic Victim. 
Keeton and O’Connell contended that the liability system then in place 
was an irrational system for compensating victims. Many of the injured, 
they argued, received no compensation at all because the litigation 
process was layered with obstacles to recovery. Those with the severest 
injuries usually received only a fraction of their losses. Meanwhile some 
with minor injuries were overcompensated because insurance companies 
preferred to settle small cases rather than go to court. The liability sys- 
tem, the authors charged, “provides too little, too late, unfairly allocated, 
at wasteful cost, and through means that promote dishonesty and disre- 
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spect for law.”? The two professors examined empirical data on the 
recovery of accident victims, criticized previous no-fault proposals, and 
advanced their own plan. 

It was one of Keeton’s former students at Harvard Law School, 
Michael Dukakis, who turned what was an academic blueprint into the 
first American no-fault law. Dukakis was a state legislator in Massachu- 
setts with firsthand experience with the limits of the tort system: he had 
litigated accident cases himself and found that the process, with its 
propensity for fraud and abuse, was “awful.” When Dukakis found out 
about the Keeton plan, he got together with his old teacher and devel- 
oped a no-fault bill. In 1970 Dukakis ushered his bill through the legisla- 
ture, despite opposition from both trial lawyers and the insurance indus- 
try.!° No-fault suddenly became a “hot” policy, with twenty-four states 
adopting it in the next six years. 

This seeming success belied the fact that many of the no-fault laws dif- 
fered considerably from the prototype developed by Keeton and O’Con- 
nell. The professors’ original plan was designed to slash fault-based liti- 
gation, but many state legislatures created no-fault systems that allowed 
lawsuits to flourish. In fact, ten no-fault states, as well as the District of 
Columbia, currently have no restrictions on lawsuits at all. In these add- 
on states, the no-fault system exists side by side with the traditional tort 
system. In add-on states some accident victims can collect no-fault pay- 
ments for their economic damages and then use the tort system to sue for 
pain and suffering. This violates a basic trade-off in Keeton and O’Con- 
nell’s concept. As in orthodox no-fault, costs are higher because every- 
one, even negligent drivers, collects. But add-on states also have high 
costs from pain-and-suffering claims. Thus it is no surprise that add-on 
states have higher than average premiums and are often considered fail- 
ures by policy analysts and reformers.!! 

Another seven states and Puerto Rico allow lawsuits when medical 
damages reach some dollar level, restricting victims otherwise to compen- 
sation from their own first-party insurance. These monetary threshold 
states vary in the dollar level chosen, from $2,000 in Kansas, Massachu- 
setts, and Puerto Rico to $5,000 in Hawaii. The monetary threshold sys- 
tem creates a perverse incentive to incur medical costs to get above the 
threshold, and it is a rather unimaginative accident victim who cannot find 
$2,000 of medical treatment. A 1985 study by the U.S. Department of 
Transportation (DOT) concluded that three out of eight states with low 
monetary thresholds were “out of balance,” meaning that no-fault insur- 
ance premiums in those states cost more than a traditional liability policy 
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would have cost. Those states on the upper end fared somewhat better, 
with only one out of four in the DOT study considered out of balance.'* 

When no-fault opponents want to skewer the system, they typically 
point to the experiences of low-monetary-threshold and add-on states. 
No-fault proponents like O’Connell consider them pale imitations of true 
no-fault. Supporters invariably point instead to the three verbal threshold 
states, Michigan, New York, and Florida. In these states only people with 
exceptionally severe injuries can file a lawsuit. Michigan, for example, 
requires that the injury must result in “death, serious impairment of body 
function, or permanent serious disfigurement.” Most analysts conclude 
at the very least that the verbal threshold states have held their premium 
costs below those of comparable states; they also appear to pay victims 
faster, at a lower transaction cost." But at the same time the verbal 
threshold approach involves the most radical shift from the traditional 
tort liability system. 

Two states, Pennsylvania and New Jersey, have recently switched 
from other forms of no-fault to join Kentucky in the latest fashion in 
auto insurance, the choice system, advocated by O’Connell as a compro- 
mise measure. In a choice system, drivers opt for either no-fault insurance 
or the traditional liability system. Those choosing no-fault give up the 
right to sue for pain and suffering except when their injuries exceed some 
threshold. O’Connell has advocated choice as a compromise measure 
and in the late 1990s persuaded Congress to hold hearings on a national 
choice law, though the effort has failed to go any further. 

Indeed, aside from the attention given to choice systems, the no-fault 
movement has waned since its rise in the 1970s. A national no-fault bill 
was beaten back in Congress in the mid-1970s, and no state has adopted 
no-fault since then; three have repealed it.'* What seemed at one point to 
be a national no-fault wave has crested and receded. 

No-fault had several sources of support during its boom in the early 
1970s. First, no-fault was favored by “policy wonks” in both govern- 
ment and the media who saw it as a way of rationalizing the personal 
injury system. They agreed with O’Connell and Keeton’s argument that 
the traditional tort system was a lottery and that no-fault’s promise of 
prompt full payment for economic damages was a fair exchange for giv- 
ing up pain-and-suffering claims in most accidents. Second, no-fault was 
a bipartisan policy. Although Democrats like Dukakis and Coleman 
Young of Michigan were high-profile no-fault promoters, Republicans 
also proved supportive.'’ Third, no-fault eventually developed signifi- 
cant, though not unanimous, backing from insurance companies, who 
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generally favored it because it reduced the uncertainties created by large 
pain-and-suffering awards to defendants and helped to stabilize the 
insurance system. Finally, no-fault was strongly supported by consumer 
groups and some unions, particularly at the national level. 

But no-fault attracted considerable opposition, mainly from lawyer 
interest groups. Because auto accidents are such a common source of liti- 
gation, they are a major source of revenue for plaintiff lawyers. No-fault 
reduces opportunities for litigation by limiting pain-and-suffering dam- 
ages and legal wrangling over fault. Thus it directly affects the livelihood 
of the plaintiff bar.!° Hence the plaintiff bar has a strong incentive to 
organize politically against no-fault. As discussed in chapter 1, it was the 
threat of a national no-fault auto insurance system that mobilized the 
plaintiff lawyers in the Association of Trial Lawyers of America, turning 
a politically quiescent trade association into a major Washington lobby- 
ist. ATLA played a key role in the defeat of national no-fault in Congress, 
and its state affiliates had a powerful impact on state-level no-fault bat- 
tles.!” Jeffrey O’Connell, one of the “fathers” of the no-fault concept, has 
argued that the no-fault slump can be blamed on “a small group of self- 
interested professionals who see a serious threat in the passage of tougher 
no-fault laws.” 18 Even in states where no-fault was passed, opposition by 
plaintiff lawyer groups led to watered-down versions of no-fault such as 
the add-on and low-monetary-threshold systems, which many no-fault 
proponents condemn. 


NO-FAULT IN CALIFORNIA 


The California legislature rejected several versions of no-fault in the 
1970s.!? But unlike the rest of the nation, California experienced its 
greatest no-fault battles in the late 1980s and early 1990s. These battles 
grew partly out of a series of celebrated incidents in California politics. 

By the mid-1980s auto insurance in California was a pressing concern. 
Rates surged 12 percent each year between 1982 and 1986; many drivers 
were going without insurance.” Policy makers responded by proposing 
regulations on California’s auto insurance industry. But more attention 
was given to controlling the costs of other forms of liability insurance. 
Liability insurance rates for all kinds of activities, not just driving, 
zoomed in the mid-198os, creating a wave of state tort reform. California 
had participated in the first wave of tort reform in the 1970s by enacting 
a law that greatly restricted medical malpractice lawsuits. In the mid- 
1980s the state once again joined the tort debate. 
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In 1986 California tort reform groups put forward a statewide ballot 
initiative eliminating joint and several liability for pain-and-suffering 
damages. Joint and several liability is the rule that allows a plaintiff to 
sue and collect all damages from any party who is responsible for an 
injury, even if the party’s share of the blame is small. Under the rule, 
plaintiffs can go after “deep pockets” defendants, those who can pay big 
claims, even if they were not the primary cause of an injury. The propo- 
nents of Proposition 51, which they called the “Deep Pockets” initiative, 
argued that local governments often ended up footing the bill for acci- 
dents, diverting tax dollars from worthier causes. 

The threat posed by Proposition 51 drew the California Trial Lawyers 
Association into a ballot battle for the first time. CTLA had been estab- 
lished in the late 1960s as a traditional trade association, conducting 
workshops and distributing newsletters about the craft of plaintiff advo- 
cacy, but the 1975 passage of medical malpractice reform had stimulated 
the group to become more active politically. CTLA created a political 
action committee and hired lobbyists; by the late 1970s it was a powerful 
player in California politics. Relatively small in size, with a membership 
of around five thousand, CTLA nonetheless had significant resources. Its 
lobbyists were renowned as among the best in Sacramento, and in the 
1980s its political action committee was regularly among the top ten in 
total donations among interest groups in California. 

In 1980 CTLA’s influence rose with the ascension of Willie Brown, a 
strong supporter of the plaintiff lawyers, to the speakership of the Cali- 
fornia Assembly. Brown liked to say that his close relationship with 
CTLA stemmed from his own experiences as a lawyer in the 1950s, when 
he found San Francisco corporate law firms unwilling to hire a black 
man. He ended up doing street law, defending prostitutes and working 
for his local church.?! After being elected to the assembly, Brown saw his 
practice transformed by the acquisition of powerful corporate clients. 
But Brown harkened back to his days as a street lawyer and may have felt 
a kinship with the membership of CTLA, who practice one of the least 
prestigious forms of law. In the legislature, Brown earned a reputation as 
a brilliant strategist, keeping the assembly in line with an array of carrots 
and sticks. As speaker, Brown decided for himself who would chair 
assembly committees and, when provoked, would strip rebellious assem- 
bly members from their committee assignments. With a big campaign 
organization, a large staff, and influence over many sources of campaign 
finance, Brown had many weapons at his disposal in making friends and 
punishing adversaries.2* CTLA was among his top allies. 
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Thus CTLA had an intimidating reputation in the legislature. An ini- 
tiative campaign, however, was new for CTLA. Moreover, stopping 
Proposition 51 was no simple matter: the groups behind it were well 
organized to take advantage of public anger over rising liability insurance 
costs. Although the plaintiff lawyers mounted a $5 million campaign 
against it,” Proposition 51 passed by a wide margin. 


The Napkin Deal 

For plaintiff lawyers Proposition 51 was an alarming defeat. Not only 
were they beaten, but they had also exhausted themselves financially in 
the process. At the height of a nationwide wave of tort reform, they 
envisioned a series of other tort measures coming at them from all quar- 
ters. Frightened by the prospect of a cascade of tort reform initiatives, 
the plaintiff lawyers moved to make peace with all the forces aligned 
against them.** 

CTLA held a series of meetings with its potential adversaries, first, 
officials from local and state government who had been behind Prop. 51, 
then with all the major interest groups involved in liability issues—the 
Association of California Insurance Companies, the Association for Cal- 
ifornia Tort Reform, the California Medical Association, and the Cali- 
fornia Chamber of Commerce. State senator Bill Lockyer worked as a 
broker for the various sides. Lockyer had taken an interest in medical 
malpractice issues and had begun by trying to bring doctors and lawyers 
together, but his efforts had expanded to encompass a wide variety of 
tort issues.” In a series of meetings, Lockyer, with help from Brown, per- 
suaded the parties to agree to a civil liability reform bill that raised statu- 
tory limits on contingency fees on malpractice cases, made it harder to 
obtain punitive damages in personal injury lawsuits, and exempted 
“inherently unsafe” products (tobacco among them) from liability law- 
suits. Meeting in a well-known Sacramento Chinese restaurant, Frank 
Fat’s, to celebrate the proposed law, the groups decided to sign a “nonag- 
gression pact” in which all parties agreed to consult with each other 
before pushing for legislation or ballot initiatives on eleven different lia- 
bility and regulatory issues, including no-fault auto insurance, for the 
next five years. The agreement was jotted down on a cloth napkin by 
Senator Lockyer, an episode that was memorialized as the “Napkin Deal 
at Frank Fat’s” and even turned into a poster sold around the capitol. On 
the following day, September 11, 1987, a bill based on the agreement at 
Frank Fat’s was passed by large margins in both houses of the state legis- 
lature and was later signed by the governor. 
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The Napkin Deal Unravels 

To some consumer groups the Napkin Deal was nothing to celebrate. 
Public officials, they argued, had deferred to a roomful of private inter- 
ests; the resulting agreement was turned into a bill with very little public 
input. Perhaps just as galling, no consumer group had been invited into 
the room. Consumer activists were particularly angered that the plaintiff 
lawyers, their traditional allies, had agreed to several concessions on lia- 
bility law with no outside input.” 

One of those consumer activists was Harvey Rosenfield, a Ralph 
Nader-trained organizer and leader of the group Access to Justice. 
Although the Napkin Deal had established a truce on auto insurance 
issues, neither Rosenfield nor the other consumer groups working on 
auto insurance were constrained by it. Soon after the Napkin Deal was 
worked out, Access to Justice announced it was filing a ballot initiative 
that would aggressively regulate the insurance industry and force it to cut 
automobile insurance rates by 20 percent. 

Within a few weeks, Rosenfield’s initiative unraveled the carefully 
constructed compromise among plaintiff lawyers and their enemies. 
Insurers, believing that they had to defend themselves against Rosen- 
field’s initiative, drafted a competing initiative and promoted it as a bet- 
ter way to lower insurance rates. More than one hundred pages long, it 
dealt with many insurance issues, but its centerpiece was a plan for no- 
fault. Plaintiff lawyers claimed that the insurers, by creating the no-fault 
initiative, broke the Napkin Deal. Insurers argued that the pact allowed 
for the interests represented to defend themselves against outside initia- 
tives, so that their response was fully within the limits of the deal. What- 
ever the case, the two sides, faced by the unwelcome intervention of a 
third, were not able to come together. After the insurers began to obtain 
signatures to qualify their no-fault initiative, CTLA struck back with its 
own initiative. An independent insurance group offered a fourth, and the 
insurers involved in the no-fault initiative offered a fifth. (See Table 3.1.) 
Despite months of negotiations aimed at reaching a second truce, the bat- 
tle all feared came to pass—and no-fault suddenly became a major polit- 
ical issue.* 


The Ballot Campaign 
The Rosenfield measure, sponsored by the newly created coalition Voter 
Revolt to Cut Insurance Rates, became Proposition 103. In addition to 


*Outside the automobile area, however, the truce did hold for the entire five-year period 
agreed to by the parties at Frank Fat’s. 


Table 3.1. 1988 California Insurance Propositions 


Prop. 100 


Prop. 101 


Prop. 103 


Prop. 104 Prop. 106 


California Trial 
Lawyers Associa- 
tion; Insurance 
Consumer Action 
Network 


Backers 


Provisions Reduce premiums; 
require 20% good 
driver discount; 
regulate insurance 
rates; prohibit 
plaintiff lawyer 
contingency fee 
limits 


$16 million 
40.9% 


Budget 


Vote in Favor 


Coastal Insurance 
Co.; Assembly 
member Richard 
Polanco 


Reduce bodily 
injury and 
uninsured 
premiums 50%; 
limit pain and 
suffering damages; 
limit contingency 
fees 


$5.5 million 
13.3% 


Voter Revolt to 
Cut Insurance 
Rates; Harvey 
Rosenfield; 
Ralph Nader 


Reduce liability 
insurance rates 20%; 
require 20% good 
driver discount; 
regulate insurance 
rates; eliminate 
insurance industry 
antitrust exemption; 
create elected insur- 
ance commissioner; 
limit territorial 
rating 


$3 million 


51.1% 


Insurance industry 
groups 


Insurance industry 
groups 


Create no-fault Limit plaintiff 


system; reduce attorney 
medical, personal contingency 
injury, and unin- fees 


sured motorist 
premiums by 
average of 20%; 
limit plaintiff 
attorney contin- 
gency fees; preempt 
various insurance 
regulations; require 
2/3 vote of citizenry 
or legislature to 


amend 
$55 million $3.6 million 
25.5% 46.9% 
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the 20 percent mandatory rate cuts for auto, home, and commercial lia- 
bility policies, 103 offered a 20 percent further discount for “good driv- 
ers,” eliminated territorial pricing, created an elected insurance commis- 
sioner, and mandated rate regulation of the industry. The Voter Revolt 
measure also removed the California insurance industry’s exemptions 
from antitrust and consumer laws, which allowed the companies to share 
information and keep their finances secret. The measure backed by 
CTLA, which became Proposition too, was a milder (and, the trial 
lawyers believed, better-drafted) version of 103. It did not, however, con- 
tain 103’s 20 percent general rollback provision. Another initiative, 
Prop. ror, was backed by a single maverick insurance company and a 
state legislator, who advertised it as a balanced measure that hit both 
insurers and lawyers. The second insurance industry initiative, Prop. 106, 
was aimed directly at plaintiff lawyers. It limited contingency fees for 
plaintiff lawyers in personal injury cases. 

The insurance industry’s no-fault initiative became Proposition 104. 
Compared to the average no-fault system, it had a tough verbal threshold 
and relatively low coverage requirements. Under the plan, each driver 
was required to carry first-party insurance for $10,000 in medical 
expenses, $15,000 in wage losses, and $5,000 in funeral benefits. If costs 
rose above the limits of the insurance, the victim could use the traditional 
liability system. Pain-and-suffering lawsuits would, however, be limited 
to cases of “serious and permanent” injury, which would have been the 
toughest verbal threshold of all the no-fault states. Property damage from 
collisions would be reimbursed under the old fault system. Benefit pay- 
ments would have to be made within thirty days or insurers would pay 
18 percent interest on overdue amounts. Disputes over claims would be 
submitted to mandatory arbitration, with no provision for lawsuit. 
Proposition 104 promised to cut the bodily injury, uninsured motorist, 
and medical payment parts of auto insurance by an average 20 percent of 
the price of the policy on the day after the election. Other parts of the 
policy would not be restricted. 

Prop. 104 went far beyond no-fault. In more than one hundred pages, 
104 dealt with such controversial issues as sex differentials in insurance 
pricing, the insurers’ antitrust exemption, punitive damages against 
insurers, contingency fees, competition from banks, and rate regulation. 
Adding so many provisions to 104 may have cemented support for it 
among insurers, but opponents criticized 104 as a wish list for the indus- 
try. This argument would be used throughout the 1988 campaign. 
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The underlying stimulus for the flurry of initiatives was deep public 
anger over rising automobile rates. California had the fourth highest 
insurance rates in the nation, with premiums averaging 40 percent more 
than the national average.*’ For middle- and lower-class families living in 
Los Angeles, auto insurance was a major cost. In Inglewood, a low- 
income suburb of Los Angeles, a minimum policy for a twenty-five-year- 
old driver with a clean driving history was $1,400 a year.** As a result, 
studies suggested that more than a quarter of California drivers went 
without insurance, further driving up insurance prices.”? Thus car insur- 
ance was no abstract political issue for Californians—it hit them where 
they lived. Dick Woodward, the consultant hired by CTLA for the Prop. 
too campaign, found that, when he conducted focus groups on auto 
insurance, arguments broke out over who was to blame for the rates and 
he “almost had people coming across the table at each other.” The pub- 
lic’s fury shaped the ensuing campaign. “Pd never seen an issue as 
intense,” said Woodward. “It was clear that there wasn’t going to be a 
great deal of persuasion, because the environment was such that you 
weren’t going to be able to convert a lot of people. So it became more a 
question of who to be against than what these things were going to 
do.”2° The public, Woodward believed, was searching for villains as 
much as solutions. 

The insurers hired Clinton Reilly—like Woodward, a top campaign 
consultant in California. Reilly apparently determined that it was impor- 
tant to define the problem and steer the public’s anger as soon as possi- 
ble, for he began his advertising campaign in February, extraordinarily 
early for a November ballot measure. The first television commercials in 
the campaign presented vignettes about how rising insurance rates were 
affecting Californians. In one, an elderly couple talks about how the lat- 
est insurance bill will change their lifestyle. In another a child asks his 
teary-eyed mother, “What’s wrong?” after she lingers sadly over her lat- 
est bill. In the middle of each scene a single word appears—“anger.” As 
the campaign progressed, the ads began to explain the no-fault system 
and to make comparisons between California and successful no-fault 
states, chiefly New York. 

Beginning in February Reilly also ran a series of four newspaper ads 
introducing the public to the no-fault concept. The first asked “Which Is 
Higher?” and posed the alternatives of “Mount Everest” and “Your Auto 
Insurance Bill.” With Everest looming in the background, the ad laid out 
the theory of no-fault in two pages. It claimed that no-fault would solve 
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the problems of the current system, which “costs too much, delays legiti- 
mate payments to victims, rewards uninsured motorists, and allows 
fraudulent claimants and lawyers to profit at the expense of facts of acci- 
dents.” The ad compared the Prop. 104 plan to no-fault systems in New 
York and Florida and even featured a chart adapted from a U.S. Depart- 
ment of Transportation study that praised verbal-threshold no-fault plans. 

The most dramatic part of the 104 campaign, though, were the anti- 
lawyer television commercials. In these, attorneys were portrayed as greedy, 
tricky, and litigious, draining money away from clients and clogging up 
the legal system with small cases. In one of the commercials a lawyer who 
advocates settling an accident case is upbraided by his superiors. In 
another a crestfallen client discovers that after the lawyer’s 40 percent fee 
is taken off the top, he gets less than he would had he settled earlier. 
These commercials emphasized the excesses of the tort system, linked 
them to lawyers, and suggested no-fault as an answer. Reilly was con- 
ducting what would become one of the best-funded state-level political 
campaigns in American history. In making the lawyers the focus of his 
attack, he chose an easy target. And with the vast majority of the state’s 
insurance companies fully behind 104, Reilly had an army of workers at 
his disposal, as agents and brokers threw themselves into the campaign. 

But from the start of the Prop. 104 campaign there were signs of trou- 
ble. Even after heavy advertising for the measure, Woodward’s private 
polling in May showed that 104 was only slightly above 50 percent 
approval. This was a poor showing, especially coming before the plaintiff 
lawyers had begun the bulk of their campaign.*! Woodward’s research 
suggested that 104 was vulnerable to two lines of attack. First, the public 
was concerned that no-fault fostered irresponsibility because it didn’t 
punish the driver who was at fault. Second, there was a deep public suspi- 
cion of the insurance industry, which effectively canceled out antilawyer 
sentiment. In a public poll conducted in June, respondents were asked to 
explain the high costs of the insurance system. Thirty-six percent blamed 
lawyers and the legal system, but 45 percent blamed the insurers.** 

The anti-104 forces began their television commercials with an ad 
pushing the responsibility theme. In the lead commercial, a man walks 
around a junkyard filled with wrecked cars: 


The insurance industry says it has a good idea. They call it no-fault insurance. 
Under no-fault, when a bad driver causes an accident, he doesn’t have to pay 
for your damages. And his insurance company doesn’t have to pay either. You 
have to try to collect the money from your own insurance company. Of course 
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your rates will have to go up. Because a bad driver is no longer responsible? 
Since when is that a good idea? 


The rest of the commercials attacked insurers as greedy and arrogant. In 
one typical example a smug, well-dressed man, representing the insur- 
ance industry, tells what seem to be elected officials at a hearing that his 
industry makes massive profits, is completely unregulated, and pays no 
federal taxes. “How can you get away with that?” asks one of the exas- 
perated officials. “Easy. We’re insurance companies.” 

Whatever the effectiveness of Woodward’s advertising, it was evident 
by the summer of 1988 that the Prop. 104 campaign had serious prob- 
lems. The most fundamental was voters’ deep skepticism about any idea 
backed by the insurance industry. Like lawyers, insurers were perceived 
as part of the problem, not part of the solution. A June poll asked voters 
about the various groups involved in the initiative campaign. The poll 
tested the level of support for an initiative if all that respondents knew 
was the group that sponsored it. A group described as consumer oriented 
or Ralph Nader led scored the highest. Insurance companies and trial 
lawyers were found at the bottom of the poll, trailing far below even the 
unpopular state legislature.*? A later analysis suggested that the more the 
public knew about which propositions lawyers and insurers supported, 
the more likely it was to vote against them. In trying to sort out five com- 
plex initiatives on a very technical issue, many voters used their knowl- 
edge of the sponsoring groups as cues.*4 

The insurers’ heavy financing of Prop. 104, though providing for an 
unprecedented level of advertising, itself became a major issue in the 
campaign. Ralph Nader, who made several well-publicized campaign 
swings in support of Voter Revolt’s 103 initiative, constantly highlighted 
this aspect of the election. More than $55 million, nearly all from insur- 
ers, Was spent in support of Proposition 104. Another $3.6 million in 
insurer money funded 106, and $15 million was used to oppose the trial 
lawyer-backed roo and Voter Revolt-supported 103. The insurers’ 
heavy spending obscured the huge (though comparatively paltry) sums 
spent by the trial lawyers. The trial lawyers’ anti-t0o6 and pro-100 cam- 
paigns spent $16 million, still more than any initiative campaign in Cali- 
fornia history up to that time.*° Meanwhile the Voter Revolt 103 cam- 
paign somehow managed to scrape by on what in comparison seemed a 
shoestring $3 million budget.** Rosenfield and Nader never tired in not- 
ing this disparity, and much of the coverage of the campaign focused on 
the big spending of the insurers and lawyers. 
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Voter skepticism toward 104 was reinforced by its length and com- 
plexity. Insurance lobbyists later developed the dictum that you could tell 
whether a proposition was going to pass by how much it weighed.°” 
Proposition 104 weighed a lot, and many of its provisions were vulnera- 
ble to attack. Critics, seizing on voters’ distrust of insurers, called 104 a 
Trojan horse because of all the non-no-fault provisions.** 

The election was nothing short of a disaster for the insurers. Prop. 104 
was massacred, receiving only 25 percent of the vote. Meanwhile the 
proposition that insurers feared most, Voter Revolt’s 103, was the only 
one of the five to pass. Observers suggest that a major source of 103’s 
support was its elimination of territorial rating, which gave urban drivers 
the prospect of much-reduced insurance rates (and rural drivers the 
prospect of a huge increase). 103 won narrowly, losing in fifty of Cali- 
fornia’s fifty-eight counties but proving very popular in the state’s heav- 
ily populated urban areas, especially Los Angeles.*? Thus the bill with the 
most stringent regulation of insurers, the Rosenfield-Nader—Voter Revolt 
Proposition 103, came out on top. A small consumer group with a com- 
paratively tiny budget beat what was at the time one of the most mas- 
sively financed campaigns in American history.*° 


No-Fault in the California Assembly 
Proposition 104 suffered an ignominious defeat in the election, but some 
observers thought the ballot campaign was far from a fair test of no-fault. 
Patrick Johnston, a Democratic assembly member, was among them. Dur- 
ing the campaign, Johnston had bought time on Sacramento television 
stations, which reached his more rural district, to run commercials urging 
voters to reject all five initiatives. Johnston considered 103 “unbalanced” 
because, while it imposed some much needed regulation on insurers, it had 
done nothing about the other part of the problem, the personal injury sys- 
tem. He thought that Proposition 103, with its rollbacks and discounts, 
was likely to fail, because it didn’t address all the underlying causes of ris- 
ing insurance costs.*! In 1986 Johnston had been appointed chair of the 
assembly Finance and Insurance Committee by Willie Brown. Johnston 
was familiar with no-fault through his work as aide to state senator John 
Garamendi, who had introduced a no-fault bill in the 1979-80 session. 
The experience left him less than enthusiastic about the prospects for no- 
fault. Johnston told his staff that no-fault was the one insurance issue he 
didn’t want to become involved in; he called it a “morass.” 4 

But soon after the initiative battle, Johnston ran across an article on 
no-fault that piqued his interest. The article was by Judith Bell, a lobbyist 
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with Consumers Union, a group perhaps best known for publishing Con- 
sumer Reports. Consumers Union had supported Proposition 103, but 
Bell argued that while 103 would “provide lower rates in the short term 
... the automobile insurance market still needs a change to control costs 
in the long term.” Bell urged legislators to ignore both the trial lawyers 
and the insurers and “craft a good no-fault system.”4? Johnston decided 
to call Bell up for a meeting about no-fault. He knew Bell and Harry Sny- 
der, Bell’s boss, because they had been frequent witnesses before John- 
ston’s insurance committee. The two were zealous advocates of deeper 
regulation of the insurance industry. Like Johnston, they had opposed 
Proposition 104 because of its non-no-fault provisions. Together the 
three discussed what a better no-fault proposal would look like. Con- 
sumers Union had traditionally supported the high-verbal-threshold no- 
fault system enacted in New York. Johnston sent one of his legislative 
staff to New York to study that system.“ 

Consumers Union was an attractive partner in any no-fault venture. 
Unlike the insurance industry, it could not easily be tarred as supporting 
no-fault for self-interested reasons. Indeed, Consumers Union had credi- 
bility precisely because it had been one of the insurers’ worst enemies in 
the legislature and had campaigned for Proposition 103. But the organi- 
zation had also strongly supported no-fault for years. It had even distrib- 
uted a book written by Jeffrey O’Connell, the academic who had long 
before inspired the first wave of no-fault. 

Just one month after the defeat of 104, Johnston and Consumers 
Union announced that they would introduce a no-fault bill closely mod- 
eled after the New York system. The Johnston bill required drivers to 
carry first-party insurance providing $50,000 in medical benefits, $3,000 
for funeral costs, and up to $2,000 per month in lost-wage compensation 
for three years. Lawsuits would be allowed only when total losses 
exceeded $50,000 (by far the highest monetary threshold in the nation) 
or in the case of a “serious injury.” Proponents of the Johnston plan sold 
it as a way to stabilize insurance rates. They pointed to the experience of 
New York, where rates had increased only 4 percent a year since no-fault 
was instituted, and they contended that the plan would remove about 80 
percent of auto accident cases from the courts.*° Johnston’s bill was 
introduced into the legislature in January 1989 as assembly bill 3 54. 

While Johnston and Consumers Union were promoting their version 
of no-fault, another group was moving in the same direction, though by 
a quite different path. A coalition of minority groups began to develop 
their own version of no-fault. These groups were drawn to the issue of 
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auto insurance by the same concerns about cost as Consumers Union, 
but for a different reason. State law required automobile insurance for all 
drivers in California. Yet even the most stripped-down policies in urban 
areas were extremely expensive. A national study in 1995 found that the 
poorest fifth of Americans spent 16.3 percent of total household income 
on auto insurance, but for poor Californians in the late 1980s the burden 
was undoubtedly much higher.*¢ Auto insurance was a luxury that low- 
income drivers could not afford, yet to go without auto insurance was a 
crime. According to some estimates, this made between four million and 
six million low- and middle-income Californians, many of them Hispanic 
or black, criminals.*” It also raised costs for other drivers, who were 
forced to carry uninsured motorist coverage to protect themselves. 

The minority coalition was led by Latino Issues Forum, a small advo- 
cacy group created in 1988 to promote the concerns of low-income 
minorities on public policy issues. Latino Issues Forum avoided tradi- 
tional civil rights or bilingualism issues typically of interest to minority 
groups. Instead, the group’s goal was to inject minority voices into areas 
where they had been left out, such as health care and urban growth 
restrictions—or in this case, automobile insurance.*® 

Latino Issues Forum was joined by Public Advocates, a general public- 
interest law firm that specialized in consumer issues. Established in 1971, 
the group spent much of its time over the next two decades in court 
against insurers, bringing twenty-nine lawsuits over issues such as redlin- 
ing, the practice by which businesses avoid selling services in poor and 
minority neighborhoods. Public Advocates had become involved in auto 
insurance issues through its legal challenge to the state law requiring 
drivers to be insured. The group had argued that the law was unfair to 
low-income drivers because of the lack of affordable insurance. After sev- 
eral years in the California court system and a favorable preliminary rul- 
ing by the state supreme court, the group’s challenge was eventually dis- 
missed. The experience had sensitized the group to the problems in the 
California auto insurance system.” 

Latino Issues Forum and Public Advocates had been approached by 
Harvey Rosenfield to join the coalition of groups supporting Proposition 
103 and to bring other minority groups along. But after studying 103, 
Latino Issues Forum and Public Advocates concluded that the bill 
addressed only middle-class concerns, with no provision for a low-cost 
policy. Rosenfield’s attitude typified that of middle-class reformers, 
according to the executive director of Latino Issues Forum, John Gam- 
boa: “They always say, ‘we'll take care of your constituency last. Let us 
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take care of the main problem first.’ Last never happens for us.” Gamboa 
was concerned that, if the current version of 103 passed, all pressure to 
change the insurance system would dissolve. Gamboa’s group urged 
Rosenfield to enlarge the proposition to deal with the problems of low- 
income drivers. When Rosenfield refused, Gamboa and the head of Pub- 
lic Advocates, Robert Gnaizda, wrote an article denouncing all five insur- 
ance initiatives. 

After the election, LIF and Public Advocates approached the state 
insurance commissioner, Roxanni Gillespie, to discuss their concerns 
about the lack of low-cost insurance policies. Gillespie invited insurers 
and trial lawyers to meetings with minority groups to work on the prob- 
lem. The trial lawyers ignored the invitations.’ But some of the insurers 
came. They told the minority groups that only a no-fault policy could 
bring costs down to a level that low-income drivers could afford. 

Supporting no-fault was a turning point for the minority groups. They 
were concerned about weakening the tort system but came to believe that 
removing minor auto accidents would actually improve the system. They 
also believed that the ability to sue was not as powerful an issue for their 
poor and minority constituents as it was for the rest of society.°! Gnaizda 
believed that the traditional personal injury system was nearly worthless 
for low-income drivers. Few victims, he argued, collected from the system: 
half were at fault and so ineligible; others were involved in single-car acci- 
dents with no one to collect from. Even those who had a good case against 
another driver had a tough time because insurance companies could play 
hardball in litigation against the poor. Moreover, the system made buying 
insurance a foolish move for low-income drivers; their insurance pro- 
tected them only from claims by other drivers, and they had few assets to 
protect anyway. It was no wonder that so many drivers went “bare.” 52 

Working together, the insurers and a coalition led by Public Advocates 
and Latino Issues Forum developed an outline of a program that would 
create a no-frills no-fault policy priced at $160. As in all no-fault systems, 
the policies would pay benefits directly to the driver, regardless of fault. 
The minority groups believed that this feature of no-fault made auto 
insurance both affordable and desirable for low-income drivers. More- 
over, the policy would cost the same across the state, a major boost for 
urbanites, who under the territorial ratings system paid much higher pre- 
miums than suburban and rural Californians.t The policy would provide 


tProposition 103 had included a provision eliminating territorial ratings, but like many of 
its provisions, this one had not been implemented. 
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the minimum coverage under California law, $15,000 per person and 
$30,000 per accident. In exchange for the low price, those who chose the 
policy would give up the right to sue for pain-and-suffering damages 
except in cases of serious and permanent injuries. Gillespie announced 
that actuaries in the state insurance department had determined the poli- 
cies would break even without a state subsidy.’ 

The proposal put forward by Latino Issues Forum and the other 
minority groups shared with Johnston’s bill the no-fault concept. The 
motivation behind the proposal, however, was entirely different. By strip- 
ping down the coverage, their plan created a cheap policy for low-income 
drivers. Johnston’s proposal was aimed at the bulk of middle-class driv- 
ers who already had insurance and were concerned about rising rates. 

Johnston and the forum seemed headed in different directions, but a 
quirk of geography helped bring them together. The offices of Latino 
Issues Forum, Public Advocates, and Consumers Union all happened to 
be in the same building. In fact, the three groups were located so close 
together that to a visitor it was hard to tell where one office ended and 
the other began. Although the three groups had split over the Rosenfield 
103 ballot initiative, with Consumers Union supportive and Latino Issues 
Forum and Public Advocates in opposition, they maintained a good rela- 
tionship. Consumers Union had attended some of the meetings between 
minority groups and insurers that had resulted in their no-fault proposal. 
Consumers Union decided to invite Johnston to a meeting with the two 
other groups to discuss merging their efforts. 

Gamboa and Gnaizda told Johnston that the New York-style plan in 
his bill would leave insurance policies far too expensive for their low- 
income constituencies. Johnston saw their point. In addition to helping 
solve the problem of rate stabilization, the no-frills plan would address 
the equally troublesome problem of uninsured motorists. Moreover, 
Johnston saw an opportunity. By joining forces with the no-frills no-fault 
program advanced by the minority groups, Johnston could gain much 
broader support for the no-fault concept. This enlarged coalition would 
help to politically isolate the plaintiff lawyers, sure to be the main source 
of opposition to the Johnston bill. Hence Johnston decided to drop the 
$50,000 coverage of his original bill to $15,000, creating a plan much 
like the one the minority groups had outlined.*+ 

The new bill was endorsed by a wide range of groups, including the 
NAACP’s Western Region, the American G.I. Forum, the California 
Council of Urban Leagues, the Mexican American Political Association, 
the Rainbow Coalition, the Black Business Association of Los Angeles, 
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Chinese for Affirmative Action, and the Filipino-American Political Asso- 
ciation.°> Gradually some insurance groups, with varying degrees of en- 
thusiasm, also came to endorse the hybrid proposal. Thus the no-fault plan 
created an unusual coalition of insurers, minorities, Republicans, and Con- 
sumers Union—groups often aligned against each other on other issues. 

As the no-fault bill was coming together, Speaker Brown was begin- 
ning to develop his own auto insurance bill. Brown and CTLA had 
opposed the Johnston bill from the outset, calling it “a fraud without a 
mandated reduction in rates” and arguing that it was “ludicrous” to em- 
brace a no-fault bill when no-fault had been so resoundingly defeated in 
an election held less than six months before.’ Brown’s bill was an 
attempt to address the problems of rising rates and uninsured motorists 
without resorting to no-fault. In late May Brown called a press confer- 
ence to outline his bill. The bill tightened safety rules, created a fast-track 
arbitration system for some auto insurance claims, and offered a minimum- 
coverage “lifeline” plan that would cost $3 50 for very-low-income drivers. 
The same plan would cost $500 for lower-class and middle-class drivers. 
The lifeline plan would be subsidized by other drivers through their insur- 
ance, but the details of the subsidy system had not been developed. Brown 
said that his bill was still evolving and was not in final form.°” 

At Brown’s side at the press conference was Ralph Nader, who along 
with Harvey Rosenfield had helped beat Proposition 104 and bring 103 
to victory. Nader declined to endorse the Brown bill, but he criticized 
Johnston’s sharply. Rosenfield was similarly critical. He argued that 
insurers had revived no-fault in an attempt to distract the public from the 
implementation of his Proposition 103, which the insurers were contest- 
ing in court.’ The resurrection of no-fault put Nader and Harvey Rosen- 
field in the uncomfortable position of opposing minority groups and a 
respected consumer organization, Consumers Union. In a meeting in late 
May with members of the coalition for the Johnston bill, Nader and 
Rosenfield were criticized by coalition members for sticking too faithfully 
to the plaintiff lawyers. Nader, in turn, argued that the coalition was 
being used by the insurance industry. He said that, by giving up rights to 
file lawsuits and get pain-and-suffering damages, people insured under 
no-fault would become victims of a “two-class insurance system” in 
which those who could afford more insurance would have more ability 
to be compensated for accidents. Nader said that the minority groups 
had compromised too easily with the insurers and had “accepted 
crumbs.” Rosenfield said that he opposed “proposals which would deny 
the poor their legal rights and dehumanize them.” Representatives of 
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minority groups supporting the Johnston plan argued with Nader that 
poor people got little under the current system and that few were able to 
afford the insurance the law required. Although the meeting was 
reported to be respectful, it dramatized the split within the consumer 
movement.°*? 

For the minority and consumer groups behind the Johnston proposal, 
the split was extremely painful. They considered Nader a valuable ally 
and had worked with him and his organizations on other issues. Aligning 
themselves with insurers in opposition to Nader was a bizarre position. 
Gnaizda had approached Nader in an attempt at compromise but found 
Nader unwilling to consider anything involving no-fault. He and Gam- 
boa believed that Nader’s position was a product of an ideological oppo- 
sition to any limitation on personal injury litigation, no matter the 
rationale. Nader, they believed, had what Gnaizda called a “Vietnam 
strategy”: stop any attempt to change the tort system, because it might 
weaken the system against other incursions.°? Harry Snyder, of Con- 
sumers Union, argued that Nader’s attachment to the tort system was 
religious in character and that his “theology makes each accident a meal 
ticket for the trial lawyer.”®! Nader, for his part, thought Gnaizda and 
Consumers Union had a naive view of no-fault. No-fault, like workers’ 
compensation, could never provide victims the same benefits as the tradi- 
tional tort system. Moreover, Nader believed that any system that elimi- 
nated pain-and-suffering damages was “dehumanizing.” 

As the conflict within the consumer movement simmered, Brown’s bill 
continued to evolve. He claimed that savings from various safety mea- 
sures and regulations aimed at keeping uninsured motorists off the road 
would help insurers save enough to offer a $220 low-cost policy, rather 
than the $350 to $500 he had mentioned at the press conference with 
Nader and Rosenfield. Brown also added a provision creating a no-fault 
system for property damage to cars. Motorists could choose whether to 
have collision coverage for their own car, but they would not be liable for 
damage to another car. 

On June 21 both the Brown and Johnson bills advanced out of John- 
ston’s Insurance and Finance Committee despite their contradictory 
approaches to the automobile insurance problem. Johnston attributed 
this to the desire on the part of some Democrats to support both him and 
Brown.® The climax of the conflict between Brown and Johnston came 
June 28 in the assembly Ways and Means Committee. Both bills were 
again thought to be ready for passage to the floor until Brown began a 
heavy lobbying campaign culminating in a caucus with Democratic com- 
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mittee members just before the committee meeting. The meeting itself 
was chaotic. Brown, who was not a member of the committee, appeared 
before it to announce that he was willing to amend Johnston’s bill into 
his own so that he could fuse the best features of both bills. But Brown 
left the details of how he would do that for later. Supporters of the John- 
ston bill argued that it made no sense to haphazardly meld the bills 
together, because they were fundamentally different. But Brown was able 
to collect enough votes from his Democratic allies on the committee. The 
Brown bill was amended and then passed on a 13 to 6 vote. 

Pushed by Brown, the melded bill passed through the assembly. When 
the bill reached the senate, CTLA lobbied hard to remove the no-fault 
provisions from the bill. They were removed, with no objection from 
Brown. Thus what remained of Johnston’s bill was excised. 

The Brown bill was criticized on several grounds. An editorial in the 
Sacramento Bee labeled it the “Anything-But-No-Fault Bill” and sug- 
gested that Brown had brought it forward only to kill Johnston’s bill. 
The Bee argued that the resulting bill would not cover all low-income 
drivers or poor drivers and said the actuarial assumptions underlying the 
subsidy system were “completely untested.”®* The Los Angeles Times, 
like the Bee a proponent of the Johnston bill, claimed that the Brown bill 
was written by plaintiff lawyers and that the arbitration system included 
in the bill “could create a new insurance mess.”®* Brown argued that the 
money saved by bringing uninsured motorists into the insurance system 
would subsidize the low-cost policy. Insurers claimed that those savings 
would not be enough and would have to be supplemented by higher pre- 
miums paid by the rest of their customers. Republican governor George 
Deukmajian cited these concerns when he vetoed the Brown bill in October. 

Brown’s deft maneuvering had gotten the Johnston bill killed, but 
Deukmajian’s veto left the issue of auto insurance costs unresolved. It 
was yet another example of deadlock between two of the most powerful 
interests in California politics, plaintiff lawyers and the insurance indus- 
try. As in the initiative campaign, each side was able to veto the propos- 
als of the other, and no compromise was forthcoming. Pressure remained 
on the legislature to do something about the problems of rising rates and 
uninsured motorists. Thus 1990 began where 1989 had started, with 
Johnston and Brown again squaring off. Governor Deukmajian’s veto 
message had suggested that Brown and the governor work out a com- 
promise measure on auto insurance. Brown’s point man on auto insur- 
ance, Billy Rutland, spent several months negotiating with the governor’s 
staff, with no success.66 
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Meanwhile Johnston’s bill again advanced to the Ways and Means 
Committee. This time Brown took no public position on the Johnston 
bill, but his work behind the scenes was evident. Brown asked Johnston 
to drop the bill before a committee vote, but Johnston refused.°” When 
the committee met to discuss the bill on January 18, allies of Brown tried 
to kill it with various procedural maneuvers and amendments. The meet- 
ing featured several angry exchanges, with supporters of the Johnston bill 
arguing that the Brown allies were attempting to avoid a vote on the 
merits. Strange enough, among those leading the charge to amend the 
Johnston bill were two of its coauthors, assembly members Steve Peace 
and Richard Polanco. When those attempts were defeated, the two 
abstained on the final vote. The abstentions insured the bill’s defeat: it 
fell one vote short of the twelve needed for passage. As one Republican 
supporter of Johnston noted, the bill was widely thought to have been 
“Speakerized”—killed by Brown from afar.°* Thus once again Brown 
and CTLA had managed to keep the Johnston bill bottled up in commit- 
tee. Despite the unusual coalition of minority, consumer, and insurance 
groups behind it, no-fault had again failed to reach the floor. 


No-Fault in the California Senate 

Patrick Johnston moved from his assembly seat to an open seat in the 
state senate in 1990. In the senate Johnston no longer had to contend 
directly with Willie Brown, but he did have another formidable opponent 
in Bill Lockyer, the chairman of the senate Judiciary Committee. Power- 
ful and sharp tempered, Lockyer had a reputation as a legislator who 
could be painful to cross.® Lockyer had worked with Brown and CTLA 
on the famous Napkin Deal and on a series of bills in the Judiciary Com- 
mittee. Like all the members of the Judiciary Committee and like most 
Democrats in the legislature (including, until 1989, Patrick Johnston), 
Lockyer received generous campaign contributions from CTLA. But 
Lockyer had a much more direct relationship with the trial lawyers: he 


+One part of the meeting was transcribed by the Sacramento Bee: 


JOHNSTON: “If you have misgivings about my proposal, then you should vote no. Cleanly 
vote no rather than hiding behind (procedural) moves.” 

Peace: “The problem Mr. Johnston has is that his sponsors will not allow him to take any 
amendments. I don’t want to see this bill killed. This bill will get the votes to get out of 
this committee today with the amendments.” 

NOLAN: “Et tu, Steve? As you stick your dagger into the people’s one hope of lowering 
their auto insurance rates, do it consciously. What you’re deathly afraid of is being 
recorded on this vote as a no.” 

(Rick Kushman, “Plenty of Blame as No-Fault Bill Dies in Capitol,” 
Sacramento Bee, January 18, 1990, A3) 
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was one of them. During his years in the legislature, Lockyer had 
attended law school. In 1990, after a new California term-limits law 
brought the end of his senate career in sight, Lockyer became an appren- 
tice part-time lawyer in a personal injury law firm.”° 

Lockyer opposed no-fault on principle. He argued that it was a viola- 
tion of the principle of personal responsibility, rewarding careless and 
negligent drivers for their actions. He claimed that Republicans, who 
talked a lot about personal responsibility, were hypocritical to support a 
proposal that eroded the principle. Moreover, Lockyer was not con- 
vinced that no-fault saved money or distributed it any better than the tra- 
ditional system.” 

If Lockyer presented an obstacle for Johnston, the new Republican 
governor of California, Pete Wilson, was an asset. Soon after taking 
office, Wilson announced at a news conference that he would fight for 
the Johnston bill. Appearing with minority and consumer group leaders, 
Wilson argued that there had been “a frenzy of litigation that has sent 
rates skyrocketing, and Californians are fed up.””* Wilson’s predecessor, 
George Deukmajian, had been lukewarm on no-fault and had never 
endorsed the Johnston bill. Deukmajian had taken a relaxed stance in the 
skirmish between Brown and Johnston, announcing after vetoing 
Brown’s bill that he would work on a compromise with the speaker. But 
Wilson clearly wanted to take the fight straight to Brown and the trial 
lawyers. At a second news conference a month later, Wilson blamed 
CTLA for no-fault’s past defeats. “It is no secret why we have not been 
able to get [no-fault]. It is because we have a system of tort liability in 
which the trial lawyers have persisted in making automobile insurance 
unaffordable.””? 

Brown, in turn, argued that voters had already rejected no-fault, and 
advocated the newest version of his own low-cost, subsidized insurance 
plan. The governor vowed to veto Brown’s bill, which he said would 
force middle-class Californians to subsidize low-income auto insurance 
buyers. The Brown bill, coauthored by Lockyer, passed the assembly 
early in the spring and awaited senate action. Under Brown’s bill, fami- 
lies of four with incomes of $25,000 or less would have their insurance 
policies subsidized by other drivers, but 80 percent of the subsidy was 
claimed to come from savings made by reducing the number of uninsured 
motorists. The Brown alternative was criticized by Johnston’s supporters 
as being skimpy on details and poorly researched. Brown had promised a 
$300 policy, but a letter from Consumers Union to Lockyer pointed out 
that the amount in the bill had never been filled in and no actuarial 
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analysis had been performed to demonstrate whether the subsidy system 
would be sound.”4 

The no-fault coalition, perhaps cheered by Wilson’s endorsement, 
planned to step up its efforts. Insurers decided to fund a major advertis- 
ing campaign to whip up public support for no-fault and put pressure on 
the legislature. This represented a much greater commitment than the 
insurers had made before, when Johnston’s bill had stalled in the assem- 
bly. Partly by design, the insurers had been the less visible part of the no- 
fault coalition, with Consumers Union and the Latino Issues Forum tak- 
ing the lead. Although the insurance industry had generally supported 
Johnston’s bill, many individual companies had stayed away from the 
effort. Two of the biggest auto insurers in the state, State Farm and 
Farmer’s, had chosen not to lobby on the issue. Consumers Union had 
even suspected that State Farm was trying to kill the bill behind the 
scenes, and was reassured only when it received a letter of support from 
the company.” But when Johnston moved to the senate, State Farm and 
Farmer’s, along with most of the industry, again became actively in- 
volved in pushing no-fault.” 

There were many reasons for the insurers to be less than fully enthusi- 
astic—or unified—in their support of the no-fault bill. First, the fallout 
from the disastrous initiative campaign had made insurers leery about 
another no-fault effort. Although talk of another initiative based on the 
Johnston plan occasionally surfaced, insurance lobbyists joked about a 
new rule of industry etiquette—“Don’t use the ‘i? word around here.””” 
Second, the insurers were in the midst of a major regulatory and legal 
fight over the implementation of the victorious Proposition 103, which 
had tightened regulation of the industry and mandated immediate roll- 
backs in premiums. The California Supreme Court had ruled that the 
across-the-board 20 percent rollback in 103 was unconstitutional but 
allowed the insurance commissioner to implement individualized roll- 
backs as long as they provided insurers with a reasonable rate of return. 
Third, even if insurers had been focused on no-fault, the Johnston bill 
was not nearly as attractive to insurers as 104 had been. The stripped- 
down policy in the Johnston plan meant less profit for insurers than a 
more expensive benefit package because fewer dollars would flow 
through the insurance system. Moreover, the Johnston bill had none of 
the other goodies for insurers that 104 had included. 

Finally, support for the no-fault concept itself was not uniform among 
the insurers. Those companies who had experience in no-fault states 
tended to be more enthusiastic; those who were California-only compa- 
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nies worried that the system would not work in their state. State Farm 
worried that in a litigious state like California the Johnston bill’s verbal 
threshold was not tough enough to stop ingenious lawyers from bringing 
lawsuits. Small, niche companies worried that their competitive advan- 
tages would be erased in a no-fault system and they would be crushed by 
the giants. 

Yet despite all these concerns, insurer support for no-fault had actu- 
ally strengthened by the time Johnston’s bill reached the senate. The 
insurers contributed more than a million dollars to a public campaign for 
the no-fault bill, with each insurer paying in proportion to its market 
share.’® The insurers, working with the minority groups, hired a cam- 
paign consultant, Sal Russo, to direct an advertising and lobbying effort. 

The primary obstacle for the no-fault bill was Lockyer’s Judiciary 
Committee. The three Republicans on the committee were solid votes for 
the Johnston bill. Presley and Keene, two Democrats, were also support- 
ers. To get the necessary six votes on the eleven-member committee, 
however, the Johnston bill had to pick up one of the remaining six 
Democrats. Lockyer and Nicholas Petris were firmly opposed to no- 
fault.”? Thus the coalition concentrated on three prime targets: Diane 
Watson, Art Torres, and David Roberti, all from Los Angeles districts 
with heavy minority populations.*° 

The goal of the campaign was to rouse constituents in the Los Angeles 
districts and convince them to put pressure on their representatives. 
Russo ran full-page ads in the Los Angeles Times and San Francisco 
Chronicle and sent out two mailings to voters in the three Los Angeles 
districts. He also created a petition drive for the Johnston bill in the dis- 
tricts. Both the ads and mailings urged readers to call their senators. As a 
follow-up, Russo phoned constituents of the three senators and asked 
them if they supported the no-fault plan. Those constituents who were 
positive about the bill were connected automatically to their senator’s 
office.*! While Russo’s organization received the lion’s share of insurer 
money, Latino Issues Forum was given about $75,000. Working with a 
Latino advertising firm, the group placed ads in Latino and black news- 
papers and radio stations in the Los Angeles districts. The campaign 
succeeded in generating a heavy response. By early May, Roberti had 
received more than a thousand phone calls and letters on the bill. Roberti 
said he had never recalled so expensive a campaign directed to a specific 
hearing in his twenty-five years in the legislature.*? 

The campaign was itself the subject of attack, however. Roberti 
claimed that the money poured in by insurers undermined the efforts of 
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the other groups: “The strongest thing this bill has going for it is its 
intense backing from the Consumers Union,” he said.*4 Brown argued that 
it was “unseemly” for “grass-roots, nonprofit, do-good organizations” to 
take money from insurers for advertising. “The word ought to go forward 
that it’s not a consumers bill,” the speaker added. “It is . . . an insurance 
carriers bill—otherwise they wouldn’t spend that kind of money on (its) 
behalf.” 35 As before, the minority and consumer groups aligned with the 
Johnston bill were vulnerable to the charge that they were being used as 
fronts by insurers. Ralph Nader came to California to campaign against 
the bill, arguing that it was an “anti-consumer power play by insurance 
companies.” 86 In addition, an ad suggesting that, without no-fault, unin- 
sured Latino immigrant motorists might face deportation was criticized 
as sensationalistic. The ad produced panicked calls to senator’s offices, 
which was not appreciated. Although CTLA said it could not match the 
insurers’ efforts, it did spend an estimated $60,000 counterattacking in 
the black and Hispanic media.*” As the showdown in the senate neared, 
Governor Wilson and Speaker Brown personally lobbied the key sena- 
tors. The governor, the attorney general, and the state’s major newspa- 
pers all endorsed the Johnston bill. The coalition had succeeded in put- 
ting intense pressure on the Democrats in the Judiciary Committee. 

On May 28 the committee considered the Johnston bill. After hours of 
testimony and deliberation, the vote showed how close the coalition had 
come: 5 to 5 with one abstention, just one vote away from passage. 
Petris, Lockyer, Marks, and two of the targeted senators, Watson and 
Roberti, voted against the bill. The third target, Torres, abstained. 
Roberti said that Proposition 103 should be given time to be imple- 
mented and that Johnston’s bill would not help the middle class. Torres 
and Watson said they resented the mass media campaign and said that 
many who contacted them were ill informed.** Marks claimed that he 
had walked into the committee meeting still unsure about how he would 
vote, but the testimony of a CTLA lobbyist, Will Glennon, had moved 
him to vote no.8? 

What truly swung the balance was unclear. But once again, no-fault 
had been stopped in committee by one vote. 


Redux 

Since 1990, several unsuccessful attempts have been made to bring no- 
fault to California. The most serious effort was yet another initiative 
campaign, this one in 1996. In several respects the 1996 no-fault cam- 
paign was significantly different from the 1988 election. The 1996 initia- 
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tive, Proposition 200, was a “pure” no-fault scheme that barred nearly 
all lawsuits, unlike 104, which allowed them in cases of “serious and per- 
manent” injuries. Prop. 200 also was untainted by all the non-no-fault 
measures that Prop. 104 had contained. Moreover, Prop. 200, along 
with two other antilitigation measures, was supported financially by Sili- 
con Valley high-tech companies; the insurance industry, so central to the 
104 campaign, stayed out, still daunted by its experiences in 1988. 

In other respects, though, the 1996 battle was a repeat of 1988. As in 
the battle over the Johnston bill, the struggle over Prop. 200 created a 
nasty split among consumer activists. On the anti-no-fault side in this 
round was Consumers Union, which opposed the “pure” no-fault 
approach of 200. Consumers Union was joined, unsurprisingly, by anti- 
no-fault stalwarts Ralph Nader and Harvey Rosenfield. But Rosenfield’s 
old organization, Voter Revolt, which had sponsored Prop. 103, had by 
1996 made a remarkable flip over to the pro-no-fault side, a maneuver 
that put the group at the center of the 200 campaign. Rosenfield and 
other consumer activists claimed that Voter Revolt had become a shell 
organization used by the Silicon Valley business interests behind 200 and 
the other antilitigation initiatives to provide a proconsumer gloss to their 
campaign.” For their part, two prominent long-time consumer activists 
allied with the 200 campaign, Bill Zimmerman and Michael Johnston, 
argued that Rosenfield himself had been bought by plaintiff lawyers, who 
had provided the bulk of funding for his organizations.?! 

As these charges and countercharges flew, the plaintiff lawyer lobby— 
renamed the Consumer Attorneys of California—mounted an expensive 
television ad campaign against the initiatives. This time, instead of tar- 
geting the insurance industry, their ads portrayed the corporate sponsors 
of the initiatives literally as wolves who would prey on consumers if 
given the chance. One ad morphed a Silicon Valley executive’s face into 
that of convicted savings-and-loan felon Charles Keating.” The ads 
claimed that insurance rates would skyrocket and health care choices 
would be restricted if 200 were enacted into law. The campaign in favor 
of the package, meanwhile, employed the familiar technique of lawyer 
bashing, portraying lawyers as greedy, bumbling, and litigious. One ad 
featured actor Charlton Heston, who urged voters to rein in “those 
ambulance chasers.”?? As in 1988, each side of the no-fault battle 
attempted to villainize the other. 

The 1996 effort also resembled the 1988 campaign in its outcome. 
Proposition 200 was defeated easily, garnering only 35 percent support. 
(The two other antilitigation initiatives on the ballot failed as well, but by 
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narrower margins.) Voters, faced by claims and counterclaims about a 
complex public policy proposal, appeared to follow what many 
observers consider the standard rule in initiative elections: when in 
doubt, vote no.” Backers of Prop. 200 cited the difficulty of explaining 
the benefits of no-fault to voters and the troubles they had raising money 
for television advertising. Lacking the insurer money that had fueled the 
Prop. 104 effort, the 1996 no-fault campaign was outfinanced by oppo- 
nents, a result supporters attributed to the “strange-bedfellows nature of 
the coalition.”?° The 1996 campaign took a somewhat different tack 
from the 1988 effort, but it too confronted the fundamental problems 
involved in creating a pro-no-fault coalition. 


ANATOMY OF A FAILURE 


The failure of no-fault in California had several causes. The various 
coalitions that supported it were shaky and easily divided. The main 
financial backers—insurers in the first round, big business in the sec- 
ond—aroused distrust. The policy itself was complex and hard to explain 
to the public, which was skeptical of any proposal that seemed to slight 
individual responsibility for auto accidents. These weaknesses were 
eagerly seized upon by plaintiff lawyers and their allies in consumer 
groups, who conducted a vigorous campaign against no-fault. 

One of the most interesting features of the antilitigation effort in this 
case was the strange coalition it created. Proponents of the Johnston bill 
were able to build an alliance that included insurers, the defendants in 
most auto tort cases, and minority and consumer groups, which repre- 
sented plaintiffs’ interests. The basis of the coalition was that both sides 
could benefit by “cutting out the middlemen,” the lawyers, who were 
arguably draining resources from both. The alliance was a brilliant polit- 
ical stratagem, but the case also demonstrates just how difficult it is to 
make it work. Groups that represent plaintiffs and groups that represent 
defendants tend to be far apart in ideology and to harbor great distrust of 
each other. Plaintiff groups that do choose to align with defendant 
groups find themselves in a difficult position. Organizations such as 
Latino Issues Forum were never very comfortable being allied with insur- 
ers and Republicans against the Nader wing of the consumer movement 
and the mainstream of the California Democratic party. Both consumer 
and minority groups knew that on many other issues—redlining, for 
example—the insurers would be their next opponents. Moreover, minor- 
ity and consumer groups risked being labeled as fronts for the insurance 
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industry and losing support from their membership or their allies. The 
post-Rosenfield leaders of Voter Revolt suffered this fate when they were 
excoriated for joining with Silicon Valley business interests in the ill-fated 
1996 campaign. 

Another problem for those seeking to “cut out the middleman” is that 
the plaintiff groups’ allegiances to the middlemen—the plaintiff lawyers— 
are often very strong. No-fault proponents in the legislature were able to 
muster support among consumer and minority groups, but they were 
unable to bring Ralph Nader or Harvey Rosenfield to their side. After 
successfully opposing the insurance companies’ version of no-fault in 
Proposition 104, this pair then went on to help defeat the consumer- 
minority-insurer alliance on the Johnston bill and, several years later, crush 
Prop. 200. Ralph Nader’s commitment to traditional tort law has made 
it difficult to unify the consumer movement in any antilitigation effort. 

Prolitigation forces used clever tactics to split the plaintiff-defendant 
coalition behind no-fault. They developed alternatives to no-fault that 
did not involve restrictions on lawsuits. In the first ballot election, Propo- 
sition 103 offered the enticing alternative of lowering rates by slicing the 
allegedly excessive profits of insurers. It is not surprising that, in trying to 
find a solution to the problem of rising rates, voters eschewed the one 
offered by the group most identified with the problem—insurers—and 
instead chose one created by apparently disinterested consumer activists. 
In the legislature, Brown and Lockyer deflected support away from no- 
fault by creating several alternatives aimed at rate stabilization and aid to 
uninsured motorists. Whatever the merits of these plans, they gave legis- 
lators pressed by the public to “do something” about insurance rates a 
way to vote for change without voting against CTLA. While the John- 
ston bill’s supporters were able to put pressure on the legislature to deal 
with the various problems of auto insurance, they could not get the pub- 
lic to insist on no-fault. Even in the senate campaign, when legislators 
received thousands of phone calls in support of the Johnston bill, legisla- 
tors who voted against no-fault could with some justice contend that the 
public knew little about it and were calling only to voice frustration over 
the current system. While the details of no-fault can be of great interest to 
insiders such as journalists and policy makers, public knowledge of no- 
fault is limited, and thus, so is public support. Faced with a mandate only 
to “do something” about the problems of rising rates and uninsured 
motorists, legislators could choose routes other than no-fault. 

All three no-fault campaigns were vulnerable to attack because of the 
way the auto insurance issue was framed. John Kingdon, in his seminal 
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book on public policy making, suggests that, for a proposal to be 
enacted, it must be connected to a problem that is considered pressing.” 
In this case, the problem of escalating auto insurance rates was clearly 
considered pressing by many Californians and by backers of Proposition 
104, and the Johnston bill framed no-fault as a way to solve it, as did 
proponents of Prop. 200 several years later. But this created serious diffi- 
culties for the pro-no-fault side. Nearly all the debate over no-fault con- 
cerned whether it really would reduce or stabilize rates or whether it 
really could support a cheap policy for low-income drivers. As a step 
toward rate reduction, no-fault takes a somewhat circuitous route. On 
one hand, no-fault reduces costs by chopping fees paid to lawyers and 
reducing the payout of pain-and-suffering costs. On the other hand, no- 
fault increases costs by compensating at-fault drivers. Thus, depending 
on which version of no-fault is implemented, it can result in either rising 
policy premiums or lowered ones. The versions offered by the insurers in 
the 1988 ballot campaign and by Johnston in the legislature were fairly 
conservative verbal-threshold systems, and similar policies in other states 
had resulted at least in slowing the growth of auto insurance costs. The 
1996 measure, Prop. 200, was a “pure” no-fault proposal that was even 
more likely to keep rates down. But California, renowned for its liti- 
giousness, is not necessarily like other states, and so the actuarial conse- 
quences of a no-fault plan could be endlessly debated. The proponents of 
Prop. 200 claimed, based on a Rand Institute for Civil Justice study, that 
it would decrease insurance rates 25 to 34 percent; opponents, using fig- 
ures from no-fault states, argued that the initiative would zoom rates as 
much as 40 percent.”” It was easy for opponents to argue that California 
would end up like New Jersey, where no-fault had turned into an actuar- 
ial disaster, rather than New York, usually acknowledged a success. 

The framing of no-fault as a solution to rising rates meant that many 
of the strongest arguments for the policy played little or no role in the 
debate. For example, the fact that no-fault would compensate all those 
injured in an accident, not just those injured by an at-fault driver, was 
almost never raised, except as a criticism. The uncertainty critique of the 
traditional liability system, which holds that accident victims are com- 
pensated unevenly based on factors having little to do with the accident 
itself, also played no role in the debate. The backers of both 104 and the 
Johnston bill tried to highlight the possible benefits of no-fault in speed- 
ing payments to victims and limiting fraud, but they failed to attract 
much notice. Instead, attention focused on actuarial predictions about 
the effects of a no-fault system on premium rates. Thus the way the prob- 
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lem of auto insurance was defined in California handicapped the move 
for no-fault from the beginning. 

Another vulnerability went to the heart of the no-fault idea. No-fault 
implicitly rests on the view that auto accidents are best understood as a 
predictable social hazard rather than a product of the bad deeds of indi- 
vidual drivers. This was not a view shared by Californians, as the anti- 
104 campaign’s polling showed. Voters bristled at the thought that, as 
one of the anti-ro4 commercials put it, under no-fault “a bad driver is no 
longer responsible” for his or her transgressions. A vote for no-fault was 
portrayed as a vote against individual responsibility, an almost unim- 
peachable principle in American political discourse. 

The vulnerabilities of no-fault, however, would not have mattered 
without an opposition ready to exploit them.?* No-fault in California 
had two major, unyielding sources of opposition: plaintiff lawyers and 
consumer advocates Harvey Rosenfield and Ralph Nader. Nader and 
Rosenfield were clearly instrumental in the defeat of Proposition 104. 
Plaintiff lawyers helped organize the Prop. r00 campaign and funded the 
greatest chunk of the drive against 104, but Voter Revolt’s Prop. 103 was 
the initiative that beat both roo and 104. The insurer’s initiative was an 
easy target for the consumer activists, and the “David and Goliath” 
theme in the ballot campaign clearly resonated. The polling data avail- 
able suggests that 104 was unpopular from the start, despite the early 
advertising by the industry campaign. The insurers, for all their money, 
had a tough task trying to convince skeptical voters that an industry- 
backed initiative would help consumers more than a measure created by 
consumer activists. The campaign for Prop. 200 suffered as well from a 
David and Goliath image, this time with Silicon Valley business interests 
playing the role of the giant. 

As powerful as Nader and Rosenfield proved to be in the ballot cam- 
paigns, however, it seems unlikely that they would have beaten the John- 
ston bill without CTLA’s efforts. Nader and Rosenfield were, after all, 
isolated in their stand on the Johnston bill: a coalition of minority and 
consumer groups opposed them. Democrats inclined to vote for no-fault 
could plausibly argue, given this lineup, that they were acting in the inter- 
ests of consumers, despite Nader’s rhetoric. It is hard to believe that the 
one-vote margins that blocked no-fault would have stood up in the 
absence of the plaintiff lawyers’ lobbying campaign. 

The conclusion that plaintiff lawyers played a major role in the defeat 
of no-fault has something of a “dog bites man” flavor. No one should be 
surprised by this finding. Plaintiff lawyers are widely reputed to be major 
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obstacles to litigation-reducing reforms such as no-fault. Still, the case of 
no-fault in California illustrates just how significant the efforts of the 
plaintiff lawyers can be. As Sal Russo, the insurance industry consultant 
who worked on the Johnston bill, put it: “You had the universe lined up 
on one side and the trial lawyers on the other side. Now we know who’s 
more powerful.”*? Russo was indulging in some hyperbole, of course, 
but the plaintiff lawyers did battle an array of interests with only Nader 
and Rosenfield as steady allies. The influence of the plaintiff lawyers on 
legislators in the no-fault battle stems from several sources. Most impor- 
tant, CTLA had key allies in both the assembly and senate. In the assem- 
bly, Willie Brown exerted great effort on no-fault auto insurance, pro- 
posing alternatives and pushing his party members to line up against the 
bill. In the senate, Bill Lockyer also advanced alternatives. 

What makes CTLA such an important ally to the Democratic leader- 
ship? As all of my interviewees stressed, CTLA is an important source of 
campaign finance for the Democratic party. In the years covered by the 
no-fault controversy, CTLA regularly showed up in the top five of all 
nonparty political action committee (PAC) contributors. During this 
period the group gave 86 percent of its contributions to the Demo- 
crats.!°° In the 1988 primary, for example, CTLA donated $873,246, 
$775,557 of which went to Democrat candidates, CTLA’s total dona- 
tions in this period put it just behind the first-place insurers’ PAC on the 
list of interest group contributors.!°! Measured as a percentage of all 
PAC financing, CTLA’s contribution is not very large: in the 1988 pri- 
mary, California Democrats collected more than $25 million in PAC 
money. But the contribution numbers include only money given through 
CTLA’s PAC. They do not take into account plaintiff lawyer money 
given through other means. For example, in 1991 Brown and Lockyer 
both benefited from fund-raisers thrown for them by CTLA.! In addi- 
tion, CTLA has also been willing to concentrate large sums on candidates 
in tough elections or on ballot measures the Democratic leadership 
opposes. When Brown wanted to punish a rebelling assembly Democrat, 
for example, CTLA contributed more than $100,000 to a primary oppo- 
nent Brown supported. Thus CTLA’s contribution cannot be mea- 
sured by annual PAC totals alone. CTLA, along with teachers groups 
and unions, is one of a few dependable sources of contributions for 
Democrats in California. 

But if money were the only source of CTLA’s influence, the insurers, 
with vastly larger resources, could easily defeat them. Indeed, insurers 
gave sizable contributions to Democrats during the no-fault wars; after 
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being cut off by CTLA, Johnston received heavy contributions from 
insurers. If campaign finance were simply an auction for the favors of leg- 
islators, insurers could easily dominate plaintiff lawyers. Moreover, indi- 
vidual legislators like Johnston know that they can find money no matter 
how they line up in the insurer-versus—plaintiff lawyer battle. 

Thus, while financing is one basis of the relationship between plain- 
tiff lawyers and Democrats, there is also a shared worldview. Lockyer 
explained the alliance between the Democrats and the plaintiff lawyers 
simply: “When the rich and powerful want to be immunized for their 
bad behavior, we (Democrats) just have a natural reaction: ‘Hey, we’re 
with the little guy.’”!* He argued that Democrats and plaintiff lawyers 
share a “philosophical and emotional commitment to the underdog. Pm 
glad there’s a group of lawyers who aren’t just trying to bill rich people 
by the hour. They’ll take a chance and represent people who otherwise 
don’t have access to justice.”!° Plaintiff lawyers share with Democrats a 
concern for victims and a suspicion of big businesses such as the insur- 
ance industry. “CTLA’s self-interest is congruent with the underdogs in 
our society, the victims of negligence,” Lockyer has said. “Democrats 
tend to have a sympathy for the underdog.”!°° A CTLA lobbyist put it 
in much the same way, arguing that plaintiff lawyers protect victims 
from those who try to evade responsibility for causing injury. “That’s a 
very Democratic concept, protecting the little guy against the institu- 
tions.” 107 Brown and Lockyer are closely tied to the plaintiff lawyers by 
financial contributions. But they also share a political outlook and a 
history of working together. In case studies, as in voting research, it is 
difficult to sort out these strands of a political relationship. Whatever 
the relative contributions of these strands, the relationship between 
plaintiff lawyers and the Democrats is a strong one that is very hard to 
disrupt. Even on an issue like no-fault, when minority and consumer 
groups argued that plaintiff lawyers had pitted themselves against the 
interests of the underdogs, the alliance of Democratic leaders and the 
CTLA largely held firm. 

Besides this relationship, CTLA has several advantages unique among 
the participants in the tort reform debate. CTLA is concerned with a nar- 
row range of issues, but within that range the membership is unusually 
unified and active, willing to contribute time and large sums of money. In 
addition, CTLA’s members are, after all, trial lawyers and thus particu- 
larly skilled at advocacy. The paid lobbyists that CTLA hires are also 
viewed as among the best in Sacramento. When CTLA’s interests are 
threatened, it can mount an unusually intense campaign. 
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The triumph of the plaintiff lawyers is yet another example of one of 
the oldest stories in American political science: concentrated interest 
beats diffuse interests. CTLA, a group of about five thousand members, 
took on almost single-handedly an army of insurers, minority groups, 
and Consumers Union whose numbers and resources together easily 
overwhelm those of the plaintiff lawyers. For the lawyers, maintaining 
tort litigation in auto accident cases is a major concern. The Rand Cor- 
poration estimates that, nationally, auto accident cases represent three- 
quarters of all fees collected in personal injury lawsuits.!°° Plaintiff 
lawyers knew that under Prop. 200 this source of income would have 
dried up almost entirely, while under Prop. 104 and the Johnston bill it 
would have been significantly curtailed.!°? Insurers, by contrast, knew 
that they could still be profitable without no-fault, and because of differ- 
ences in both philosophy and economic structure within the industry, 
insurers had varying levels of enthusiasm for no-fault efforts. Insurers 
were able to mount an extremely intense ballot campaign for 104, but 
only because it was highly favorable to them, with provisions that had 
nothing to do with no-fault tucked into the initiative to guarantee support. 
The Johnston bill was not nearly so favorable, and so insurer support 
never reached the phenomenal levels of the ballot campaign. On Prop. 
200, insurers, having once been burned, stayed out of the fight. Insurers 
can make profits in non-no-fault systems; minorities and consumers can 
benefit from insurance reforms other than no-fault. Only for the plaintiff 
lawyers was no-fault crucial to their livelihood. 

It is impossible to prove that CTLA tipped the balance in this case. 
Still, the story of no-fault in California provides strong support for the 
view that some litigious policies are maintained by lawyer interest groups. 


Other Explanations 
Commentators have linked the proliferation of litigious policies in the 
United States to a rights consciousness among Americans, suggesting that 
Americans naturally frame issues in terms of rights and so resist efforts to 
limit legal rights. No-fault involves a serious restriction on the right to 
sue, but this was not the focus of the debate, either during the ballot cam- 
paigns or in the legislature. Instead, the debate turned on criticisms of the 
insurers and on the purely utilitarian question of whether no-fault would 
indeed lower rates. So the rights consciousness of Americans played little 
or no role in this case. 

Another explanation for litigious policy making rests on the high 
number of lawyer policy makers in the United States. Unfortunately, the 
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Table 3.2. Support for No-Fault in Three Committee Votes 


Democrats Republicans 
Lawyers 23% 100% 
(3/13) (2/2) 
Nonlawyers 29% 89% 
(6/21) (16/18) 


NOTE: These figures cumulate the April 18, 1989, vote of the California assembly 
Finance and Insurance Committee, the January 17, 1990, vote of the assembly Ways 
and Means Committee, and the May 28, 1991, vote of the senate Judiciary Committee. 
All legislators with JD degrees were coded as lawyers. Because a bill must receive more 
than half the votes of the full committee in order to pass, abstaining and absent legisla- 
tors were counted as “no” votes. 


case provides no clear test of this explanation. One test is to see whether 
lawyers and nonlawyers in the legislature differ in their voting patterns 
on bills that reduce litigation. In three committee roll-call votes on the 
Johnston bill, lawyers were in fact more likely than nonlawyers to take 
an anti-no-fault position: 67 percent of the lawyers voted against the 
Johnston bill, compared to 44 percent of the nonlawyers. The problem 
with this finding is that, when partisanship is introduced as a control, the 
differences are all but erased. Among Democrats, 78 percent of the 
lawyers opposed the Johnston bill, but 71 percent of the nonlawyers 
opposed it, as well. (See Table 3.2.) The heavy partisanship in voting on 
no-fault, combined with the low number of Republican lawyers in the 
sample, makes the lawyer—policy maker theory impossible to confirm or 
disconfirm through these roll-call votes. 

Observers suggest that judiciary committees are graveyards for tort 
reform, partly because of their high lawyer composition, and in this 
respect individual votes are suggestive. In the crucial senate Judiciary 
Committee vote, for example, five of six lawyers on the committee 
opposed the Johnston bill, whereas four out of five nonlawyers sup- 
ported it. Of the eight Democrats on the committee, all but two were 
lawyers. The two Democratic nonlawyers split their vote, and the three 
Republicans on the committee, all nonlawyers, voted for the Johnston 
plan. Thus Democratic lawyers provided nearly all of the votes against 
the bill, but it is not clear if their stance was influenced more by their par- 
tisanship or their profession. The two are hard to separate even in the leg- 
islature as a whole: of the twenty-eight lawyers in the California legisla- 
ture during this period twenty-two were Democrats.!!° 


140 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


When we move beyond the voting patterns to the details of the case, 
this ambiguity remains. The two most ardent opponents of no-fault in 
the legislature, Bill Lockyer and Willie Brown, were both lawyers. Lock- 
yer was actually working in a personal injury law firm at the time, and 
Brown, while not himself a personal injury lawyer, had worked as a trial 
lawyer in criminal defense, an area within the bar that is often associated 
with plaintiff tort practice. Again, however, Lockyer and Brown’s actions 
may reflect more their positions as leaders of the Democratic party and 
the need to respond to an important constituency than their experiences 
as lawyers. 


The Dogs That Didn't Bark 

As suggested at the outset of this chapter, the Constitutional Theory, for 
all its merits, can’t help us understand the fate of no-fault auto insurance 
proposals. That is because the Constitutional Theory concerns the choice 
between litigation and welfare-regulatory programs, not the decision 
between litigation and private insurance that was made in this case. Yet 
the Constitutional Theory is still relevant to this story. It can help us 
understand why, to return to the old social science cliché, some dogs did- 
n’t bark: why other alternatives to solving the auto liability issue in Cali- 
fornia were never considered. 

First, no one in this case considered the possibility of using govern- 
ment as a first-party insurer. In some other nations where no-fault sys- 
tems have been developed, such as New Zealand and three provinces of 
Canada, the programs have been administered by governmental bureau- 
cracies. In the United States, by contrast, no-fault programs, beginning 
with workers’ compensation and continuing with auto insurance, are 
usually administered by private insurers.!!! 

Second, though Speaker Brown did propose a state-run arbitration 
program, other kinds of governmental intervention into auto accident 
disputes were not seriously considered. A management approach to auto 
accident compensation, exemplified by Japan, involves the development 
of state-funded mediation and advice centers, which encourage potential 
litigants to resolve their claims without the use of lawyers or litigation. 
No one in the California no-fault case considered such a method of han- 
dling auto tort claims.! 

Finally and most basically, no one advanced government-guaranteed 
health care insurance or an expanded government-run disability insur- 
ance program as possible solutions to California’s auto insurance prob- 
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lems. Even within the United States, the tort liability system provides 
only a fraction of the compensation given to those involved in auto acci- 
dents. A study of accident compensation by the Rand Institute for Civil 
Justice suggests that only one-third of all auto accident compensation 
comes from tort; for other types of accidents tort is even less significant, 
amounting to 11 percent of compensation overall.''? Mostly, those who 
suffer from accidents recoup their losses from private and public insur- 
ance. In most economically advanced nations, more generous govern- 
ment provision of health and disability benefits takes much of the pres- 
sure of compensating accidents off the tort liability system. In the United 
States, the welfare state is smaller, and so there is greater pressure for 
compensation through tort.!!4 The propensity for litigating auto accident 
claims among Californians, for example, is undoubtedly stimulated in 
part by the fact that many of them lack health insurance. Moreover, 
exponentially increasing medical costs were a major source of premium 
increases during this period. Yet no one connected the problem of tort 
liability to the issue of adequate health and disability insurance coverage. 
Thus several bureaucratic modes of handling auto accident injuries— 
governmental no-fault, state-funded mediation and advice centers, and 
government-funded health and disability programs—were ignored while 
a private insurance solution was advanced. As the example of no-fault 
auto insurance suggests, the American constitutional tradition sharply 
restricts the repertoire of antilitigation reformers in the United States. 


CHAPTER 4 


A SHOT OF ANTILITIGATION 
REFORM 


The Vaccine Injury Compensation Program 


n the morning of July 3, 1981, Julie Schwartz, then a four-month- 

old, was vaccinated for diphtheria, pertussis (commonly known as 
“whooping cough”), and tetanus. The so-called “DPT” vaccine that Julie 
received had all but wiped out diseases that in the past were a major 
cause of death among American children. DPT vaccination was required 
by law in most states and was routinely administered to young infants. 
Julie had gotten two previous injections of DPT without any noticeable 
reaction. But several hours after the third injection Julie went into a 
seizure; her whole body shook for more than a half-hour. She was taken 
to an emergency room with what her pediatrician noted as a reaction to 
the vaccine. 

The seizure Julie suffered that day turned out to be just the first of 
many, some of them lasting as long as an hour, that she would have for 
the rest of her life. By her first birthday the seizures had bruised Julie’s 
brain so severely that she lost all function on the right side of her body. 
She was diagnosed as learning disabled and required physical therapy 
and speech therapy. She was hyperactive, with a low attention span, and 
frequently irritable. From time to time she would have long, terrifying 
full-body seizures requiring her to be rushed to the hospital. Julie’s 
father, Jeffrey Schwartz, testified to the Maryland legislature in 1983 
about the impact of Julie’s injuries on his family: 


I can’t find any way to express adequately the emotional costs Donna 
and I have had to endure without respite over the past 2 years—the fear, the 
pain, the sorrow, the confusion, the anxiety, the helplessness, the rage, the 
hopelessness, the stress, the unrelieved exhaustion and the depression. 

These are the right labels for the feelings, but they cannot convey what 
the experience has been like. It has felt like a nightmare—with no waking, no 
escape. This is not to mention the direct financial costs and the other indirect 
costs that we have had to pay. 
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Nor does this tally up what is perhaps most important—the pain and loss 
that Julie has suffered, continues to suffer, and may well suffer for the rest of 
her life. Other families have suffered far worse even than we.! 


A year after this testimony, Julie lapsed into a long seizure, stopped 
breathing, and died. 

Julie’s parents believed that their daughter’s injuries and eventual death 
were caused by the vaccine she had been given. Further, they believed that 
the DPT vaccine was poorly made and that the medical establishment had 
not done enough to warn parents of its dangers. 

They were not alone. Of the millions of children vaccinated safely each 
year, a tiny percentage suffered severe reactions. Estimates of injury rates 
were heavily disputed. A 1985 study by the American Medical Associa- 
tion (AMA) suggested that each year about sixty-three American children 
suffered severe brain injury or death from reactions to vaccines, though 
others put the numbers much higher.* DPT by all accounts caused the 
most reactions, but vaccines for polio, measles, mumps, and rubella also 
injured a few children (and a few adults). Like the Schwartzes, some fam- 
ilies of these children blamed vaccine manufacturers and doctors for 
what they believed was the promotion of dangerous vaccines. 

Faced with the heavy burden of raising a severely injured infant or the 
pain of a child’s death, a few of these families opted to sue the vaccines’ 
manufacturers in court. But winning a verdict in a vaccine case was no 
easy task. The law of vaccines was unclear and varied from state to state; 
in many states there were no recorded cases and thus no law at all. Just 
getting into court usually required identifying the manufacturer of the 
vaccine that had been administered, a hurdle that by itself could prove 
insurmountable.? Many courts followed the rule that vaccines were 
“unavoidably unsafe products,” so that vaccine makers could not be 
blamed if a few children suffered severe reactions.* In a few instances 
negligence had been demonstrated because a “bad batch” had been deliv- 
ered.’ Another small group of cases involved claims that doctors had 
administered vaccines negligently, either because of the child’s age or 
because of previous reactions. And some plaintiffs, beginning in the late 
1960s, successfully argued that the vaccine makers had failed to directly 
warn consumers of the dangers of a vaccine. But those cases were the 
exceptions. By the early 1980s, when Julie Schwartz suffered her first 
seizure, most families received nothing at all from the tort system.” 

Yet while the legal system seemed uninviting to parents, developments in 
the 1980s made it seem dangerously unpredictable to the vaccine industry. 
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Courts began to accept new theories of liability, and large verdicts and set- 
tlements multiplied. When the federal government, in the mid-1970s, 
accepted liability for reactions to the swine flu vaccine, more than 4,000 
damage claims were filed and the United States paid out more than $72 
million on more than 750 claims.’ This particular explosion of litigation 
can be attributed to the government’s liberal approach to compensating 
for purported swine flu vaccine reactions. But by the mid-1980s makers 
of all vaccines were feeling increasingly threatened by litigation. 

Two cases in particular rattled the manufacturers. In 1984 a jury re- 
turned a verdict of $1,131,200 based on a new legal theory: that Lederle, 
a maker of DPT, could have marketed a safer vaccine but chose not to 
develop it.? In another case the same year a jury awarded $2 million in 
compensatory damages and $8 million in punitive damages after the 
plaintiff argued that the company should have informed parents that the 
Salk polio vaccine was safer than the Sabin vaccine that was adminis- 
tered.!° Although the $10 million verdict was later overturned, outcomes 
such as this led manufacturers, anticipating huge liabilities, to raise the 
prices of their products. 

By far the most common target of litigation was the DPT vaccine. 
Within five years a trickle of DPT lawsuits became a flood. The price of 
DPT zoomed from 11 cents in 1980 to $11.40 by 1986, an increase of 
more than 10,000 percent. Even with these increases, some manufacturers, 
claiming they could not find liability insurance at any price, left the vaccine 
business altogether. In 1985 the Centers for Disease Control advised physi- 
cians to delay booster shots to children in order to avert a shortage of DPT. 


A SUCCESSFUL ANTILITIGATION REFORM 


The problem of vaccine injuries, though obscure, is consequential 
because it threatened the practice of vaccination, one of the major 
sources of improvement in public health in the twentieth century. By the 
mid-1980os, critics of litigiousness such as Peter Huber cited vaccine liti- 
gation as a particularly disastrous example of tort law in action."! 

For this study, the case of vaccine injury compensation is important 
in another respect: it is a rare instance in which Congress adopted a 
replacement antilitigation policy. Indeed Congress’s response to the vac- 
cine injury problem represents one of very few successful antilitigation 
efforts of any kind at the federal level—and potentially one of the 
strongest challenges to the Constitutional Theory. Reform proponents 
in this case faced many of the same obstacles that plagued no-fault sup- 
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porters in California. They had to cobble together an alliance of plaintiffs 
and defendants, groups who had little in common and much enmity and 
distrust between them. They had to assuage doubts that a no-fault system 
would be fairer and more efficient than the system it replaced. Further, 
they had to convince all concerned that vaccine injuries should be handled 
as a social problem, an unavoidable cost of vaccination for which all 
should pay, rather than a product of the sins of pharmaceutical companies. 

But proponents of vaccine compensation reform had an even tougher 
task than no-fault supporters in California, because the compensation 
program they proposed was to be administered not by private insurance 
companies but through a government program. This put their proposal 
at odds with the incentives that I’ve suggested arise out of the American 
constitutional tradition. Under the traditional tort litigation system that 
governed vaccine compensation, decisions were made by a variety of 
state and federal courts, and payments came from vaccine companies. In 
replacing this system with a government program, policy makers had to 
(x) designate a single national-level decision maker for vaccine cases and 
(2) create a new governmental compensation fund. As the Constitutional 
Theory suggests, both these moves go against the normal inclinations of 
activists in the United States. According to the Constitutional Theory, 
activists seek litigious policies because court-based implementation (r1) in- 
sulates policies from enemies (the insulation incentive) and (2) requires 
little or no budgetary spending (the cost-shifting incentive). Vaccine re- 
form proponents had to overcome both of these incentives. 

Many factors made vaccine litigation particularly ripe for reform. All the 
interest groups involved—parents, doctors, manufacturers—had strong 
reasons for seeking a change. Moreover, even those who would typically 
reject a replacement reform for litigation recognized vaccine injuries as a 
unique case, one in which litigation had some particularly pernicious 
effects. Yet it still took an extremely skillful politician and some adept 
legislative maneuvering to get the reform enacted. Thus this case offers a 
sense of the possibilities—and limits—of antilitigation reform efforts. 


THE DEVELOPMENT OF A NO-FAULT PLAN 


The first important moment in the history of vaccine injury politics was 
the creation in 1982 of Dissatisfied Parents Together (DPT). In April 
1982 WRC Television, an NBC affiliate in Washington, D.C., ran a news 
report claiming that 272 American children each year were left severely 
disabled and retarded by the vaccine for pertussis.'* The pertussis vaccine 
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is administered along with vaccines for diphtheria and tetanus in the DPT 
shot. The news report argued that the pertussis vaccine had not been ade- 
quately tested for safety and that many cases of vaccine injury were going 
undiagnosed and unreported. The report received wider publicity when it 
was later shown on the NBC program Today.'? In the aftermath of the 
reports, many parents of vaccine-injured children called WRC to get 
more information. Through the television station, four parents of vaccine- 
damaged children, including Jeffrey Schwartz, the father of Julie Schwartz, 
met and formed DPT. 

The parent group would eventually expand to include families of 
those injured by a range of vaccines, but at the outset the group’s focus 
was on the pertussis vaccine. DPT’s primary goals were to further 
research and expose the dangers of the DPT vaccine. But the parents also 
sought alternatives to costly lawsuits to get compensation for their chil- 
dren’s injuries.'* Soon after DPT’s formation, the group began working 
with the American Academy of Pediatrics (AAP) on ways to restructure 
the tort litigation method of compensating families of vaccine-injured 
children. Pediatricians had been concerned with the problem of vaccine 
injuries for several years. In 1977 the AAP had concluded that vaccine- 
injured children should be compensated for their injuries without having 
to go to court and without having to prove that vaccine makers were at 
fault.!° This “no-fault” approach to compensating vaccine injuries has 
been established in six European nations and, to a limited extent, in the 
state of California.'® 

No-fault systems, remember, aim to improve on the traditional tort 
method of compensation by replacing the disputing process with a first- 
party insurance scheme. As the name implies, the issue of fault is elimi- 
nated. One is paid simply because an injury is sustained. Medical costs 
and wage losses are compensated, but the injured person generally agrees 
to limit or give up claims for punitive or pain-and-suffering damages, 
which can be quite high. In exchange the injured person receives com- 
pensation that is more prompt and more sure. No-fault systems are clas- 
sic antilitigation devices because they attempt to take disputes out of the 
courtroom and bureaucratize them. But while all no-fault systems share 
this basic aim, they range widely in the way they are administered and 
funded. They vary, for example, in the degree to which they socialize the 
costs of injury. As the California no-fault auto case study suggests, no- 
fault in the United States is usually run by private insurers. Many systems 
outside the United States are like New Zealand’s, in which compensation 
comes out of a taxpayer-financed government program. 
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No-fault systems also vary in the degree to which they move away 
from the judicial model of decision making. In the New Zealand system 
one applies to a government bureau for compensation, and the ability to 
appeal the agency’s decision is limited. In the U.S. workers’ compensation 
system, by contrast, administrative hearings take on a quasi-judicial tone, 
with lawyers for both sides arguing about the severity of an employee’s 
injury and the amount of compensation deemed adequate.'” In some no- 
fault systems, such as New Zealand’s, traditional tort recovery is almost 
completely barred; in others, such as the “add-on” no-fault automobile 
insurance programs in some states, the injured can choose between no- 
fault and tort recovery. Thus no-fault systems vary tremendously in the 
degree to which they move away from traditional tort litigation.!8 

DPT was receptive to a no-fault system because it promised more ade- 
quate compensation for vaccine-injured children. The parents and the 
pediatricians, though, had quite different notions about what a good no- 
fault system would look like. For more than a year the two groups traded 
comments on proposals. The most basic sticking point between DPT and 
the pediatricians was on who would administer the compensation 
scheme. This was an important point, because while a no-fault system 
would eliminate the issue of whether vaccine makers were negligent, it 
still left the troublesome matter of causation. In each case, the decision 
maker would still have to judge whether the child’s symptoms were actu- 
ally caused by a vaccine reaction. If the child’s injuries were not the result 
of the vaccine, they would not be compensable. The pediatrician group 
wanted the compensation system to be administered by experts within 
the Department of Health and Human Services.!? For the parents this 
was anathema. They told the pediatricians that they would never accept 
a plan that lodged control over compensation in the hands of health offi- 
cials or medical experts.”° 

The parents’ aversion to a bureaucratic remedy stemmed from their 
perspective on the DPT vaccine. Health officials and pharmaceutical 
manufacturers believed that vaccine injuries were the inevitable—and 
rare—consequence of a nationwide vaccination program. The few cases 
of vaccine injury, they believed, were far outweighed by the dangers of 
unchecked disease. Many parents, however, believed that the pertussis 
vaccine was far more dangerous than the medical establishment would 
admit. Barbara Loe Fisher, a founding member of DPT, argued that the 
trials of DPT in Britain that had been cited to prove the safety and effec- 
tiveness of the vaccine used a less reactive formulation, were flawed in 
the manner in which adverse reactions were monitored, involved children 
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older than those given the shot in the United States, and employed British 
doctors more willing than their American colleagues to discontinue a 
child’s vaccinations after a reaction. A widely quoted British study had 
concluded that DPT caused permanent neurological damage in 1 out of 
310,000 vaccinations. Fisher’s analysis of American research led her to a 
much higher estimate: of the roughly 3.3 million children vaccinated each 
year, 11,000 were suffering lasting neurological damage, and nearly 
1,000 were dying. Fisher believed that about 13 percent of all sudden 
infant deaths in the United States were caused by DPT.?! 

The parents maintained that evidence of the pertussis vaccine’s haz- 
ards had been hushed up in a misguided effort to promote vaccination. 
Moreover, the system for reporting vaccine injuries was woefully inade- 
quate, seemingly designed to minimize the vaccine’s dangers. Thus many 
of the parents in DPT harbored a deep mistrust of the medical establish- 
ment. Fisher expressed this view of the scientists, drug manufacturers, 
doctors, and government health officials who had guided vaccine policy: 
“Tf they stubbornly refused to see the problem because of their eagerness 
to believe the vaccine was less dangerous than the disease, then they are 
guilty of engaging in bad science. If, on the other hand, they deliberately 
covered it up, they are guilty of systematically sacrificing a certain por- 
tion of our children without our knowledge.”*? DPT saw the Department 
of Health and Human Services as part of the vaccine problem rather than 
part of the solution. The Department’s provaccine stance gave it an 
incentive to minimize the dangers of the pertussis vaccine. Thus DPT 
ardently opposed giving the department control over compensation. 

Schwartz testified before the Senate Labor and Human Resources 
Committee while his organization was negotiating with the pediatricians. 
He stressed that the body deciding claims should be “completely inde- 
pendent of any governmental or private agency responsible for promot- 
ing vaccines or controlling health care costs.”73 An attorney who had 
represented several parents in lawsuits echoed Schwartz’s argument, con- 
tending that putting Health and Human Services in control would be 
“somewhat analogous to putting Al Capone in charge of alcohol tax 
enforcement. ”?4 

There were other differences between the parents and the pediatri- 
cians. Whatever the shape of the compensation program, the parents 
wanted to preserve the ability to sue in a traditional tort claim. DPT was 
nervous about whether a no-fault system would work as promised and 
consequently wanted to be able to bypass it if necessary. Further, the par- 
ents wanted to preserve the tort system as a way of attracting public 
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attention about the need for safer vaccines and as a deterrent to negligent 
manufacturers and doctors.*° 

The pediatrician group preferred an exclusive remedy but recognized 
that without the parents’ support no change in the vaccine litigation 
system was likely.7° After months of haggling, AAP and DPT released 
a draft of a bill establishing a no-fault vaccine system financed through 
a surtax on vaccines. Parents would apply to the U.S. federal district 
court in Washington, D.C., which would appoint a special master to 
decide whether an injury was compensable based on a table of vaccine 
reactions. To win an award, parents would have only to demonstrate 
that their children had developed the reactions outlined in the table after 
a vaccination. If dissatisfied with the special master’s ruling, parents 
could appeal it to the D.C. Circuit Court. The no-fault program would 
compensate for all unreimbursed medical and custodial costs and lost 
earnings, plus up to $100,000 for pain and suffering. Parents of chil- 
dren who died as a result of vaccine reactions were eligible to receive 
between $300,000 and $700,000. In addition, the plan provided for 
“reasonable attorney’s fees,” 20 to 25 percent of the total award. Most 
importantly, the bill allowed parents to choose between the new system 
and the tort system. 

The draft agreement between DPT and AAP became Senate resolution 
2117 (S. 2117), which was introduced into Congress by Senator Paula 
Hawkins, a Republican from Florida, in November of 1983.7” In June 
1984 Henry Waxman, a Democrat from California, introduced a com- 
panion measure in the House. 


A “Precarious” Supply 
Both Waxman and Hawkins had become interested in alternative com- 
pensation schemes because of their concerns about rising vaccine costs. 
By the fall of 1984 cost was not the only issue; some feared that the sup- 
ply of vaccines, especially the DPT vaccine, was endangered. In that year 
Wyeth Pharmaceutical dropped out of distributing the DPT vaccine, 
leaving Lederle and Connaught as the only commercial suppliers.7* Con- 
naught, meanwhile, was reporting difficulty in finding liability insurance 
and was considering leaving the U.S. market. When two lots of Lederle’s 
DPT vaccine failed to pass company standards, the Centers for Disease 
Control advised physicians to delay booster shots to children in order to 
avert a vaccine shortage.”? 

Representative Waxman called a hearing of the Subcommittee on 
Health and the Environment, which he chaired, to explore the causes and 


150 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


consequences of a possible shortage. The companies primarily blamed 
the uncertain and escalating costs of liability, saying that the spiraling 
level of claims made it hard to get insurance. Lederle president Robert 
Johnson had estimated that DPT lawsuits against his company asked 
for compensation that was two hundred times greater than 1983 sales 
of the vaccine, and that the amount demanded for polio lawsuits was 
twelve times 1983 sales.*° Vaccines represented just 2 percent of the 
gross revenues of Lederle’s parent company, American Cyanamid, yet 
total claims amounted to several times its total revenue.*! 

The growth in litigation rates was well documented, but the dimen- 
sions of the supposed shortage proved difficult to specify. Wyeth at one 
point had told government officials that it planned to quit manufacturing 
DPT, but then changed plans and continued producing the vaccine. 
Wyeth’s vaccine was sent to Lederle to distribute under its own name. 
Thus Waxman learned that Wyeth had not gotten out of the business 
after all.’ Wyeth’s maneuver led to charges that vaccine manufacturers 
were pursuing a “Chicken Little” strategy in order to get relief from vac- 
cine liability. Jeffrey Schwartz charged that the “so-called ‘shortage’” was 
“primarily a public relations ruse intended to stampede the Congress into 
cutting off the rights of injured children to sue negligent drug compa- 
nies.”*? Yet no one could dispute that the number of companies produc- 
ing vaccines of all types had declined, creating fears about the nation’s 
vaccine supply. Lederle was by 1984 the only maker of the polio vaccine. 
Merck made the only measles, mumps, and rubella vaccine. In 1985 a 
panel of experts commissioned to study the vaccine problem by the 
National Academy of Sciences’ Institute of Medicine concluded that “pre- 
carious” supplies of vaccines posed a “threat to the public’s health.”*4 

The DPT shortage, if there was a shortage, was eased in 1985 by the 
announcement that Connaught Laboratories had worked out an insurance 
arrangement and would continue to manufacture and distribute DPT. 
Wyeth meanwhile dropped out of the market entirely, leaving Lederle as 
the only other supplier. Connaught’s occasional technical problems and 
both companies’ problems in securing insurance coverage led to continued 
fears of a shortage and pronouncements of crisis.’ As already noted, Led- 
erle’s price for DPT reached $11.40 by 1986; it had been just 11 cents six 
years earlier. Of the increase, $8 was said to cover liability expenses.*° 


The Hawkins Bill and Its Critics 
In April 1985 a revised version of the Hawkins-Waxman bill was intro- 
duced into the Senate by Paula Hawkins.*’ S. 827 tightened the original 
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bill’s compensation scheme by restricting recovery to cases of injuries 
lasting at least one year or resulting in death. The original bill had 
allowed claimants to reject the special master’s award and commence a 
lawsuit; in the revised version the claimant was locked into either a 
lawsuit or the compensation system once it was chosen. The bill nar- 
rowed the table of injuries that were deemed compensable under the 
no-fault program but also allowed claimants to argue that “off-table” 
injuries had been caused by vaccines. Compensation for the death of a 
child was limited to $250,000; pain-and-suffering damages were ex- 
panded to $250,000. 

For manufacturers the bill offered two new benefits. It authorized fed- 
eral backup insurance in case they could not get liability coverage, and it 
foreclosed tort lawsuits based on the “duty to directly warn” theory of 
liability, a major line of litigation against the vaccine makers. Hawkins 
was trying to attract support for the compensation program from the 
manufacturers and from other health groups. 

The vaccine makers, however, were unimpressed by both S. 827 and 
S. 2117. Wyeth, Lederle, Connaught, and Merck all criticized the bills 
for maintaining the tort option. From their perspective, the bills created 
a system of “double jeopardy”: they would be paying a surtax to sup- 
port the compensation program, but they would still be faced with the 
threat of unpredictable tort verdicts as well. Lederle, the only maker of 
polio vaccine and one of the DPT manufacturers, was particularly criti- 
cal of the bills, arguing that they covered conditions that could not be 
linked to vaccines.’ 

The Reagan administration was even more critical. It opposed the 
basic concept of a no-fault program. The administration found “no com- 
pelling evidence that the existing method of compensating victims 
through the tort system is inadequate.”*? It criticized the program as 
overly generous to claimants, both in the kinds of conditions compen- 
sated and in the amount of compensation allowed.*? The administration 
also criticized the special master process, arguing that any determination 
of compensation should be made by a judge, with the government acting 
as respondent in order to make sure weak claims were not compen- 
sated.*! The administration had its own solution to the vaccine litigation 
problem, one more in keeping with its approach to product liability 
issues generally. The cause of the tort litigation problem, the administra- 
tion argued, was the unpredictability of jury verdicts. By far the greatest 
share of this unpredictability came from punitive and pain-and-suffering 
awards. Thus the administration proposed a discouragement reform that 
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would eliminate punitive damages and restrict pain-and-suffering dam- 
ages to $100,000.47 

The administration proposal was just one of several being floated in 
the mid-1980s. The American Medical Association and the Pharmaceuti- 
cal Manufacturers Association endorsed a plan created by a commission 
of representatives from medical and pharmaceutical groups. Under the 
plan, officials within the Department of Health and Human Services 
would administer a no-fault compensation program based on standards 
developed by medical experts. Claimants could appeal the department’s 
decision in federal courts but only on restricted grounds. The AMA plan 
made the no-fault system an exclusive remedy; vaccine manufacturers 
could be sued only by the federal government to recover for claims result- 
ing from negligent conduct.*? The AMA criticized the Hawkins bill 
because it lodged the compensation program in the courts and created a 
nonexclusive remedy. 

Illinois representative Edward Madigan, the ranking Republican on 
the House subcommittee, also worried that the bill gave claimants “two 
bites of the apple.”*4 Early in 1985 Madigan introduced House resolu- 
tion 1780 (H.R. 1780), a bill written by Lederle and supported by 
Wyeth. The Madigan plan created a system in which eleven regional pan- 
els of medical experts would arbitrate claims. The panels could award up 
to $r million in damages paid directly by the manufacturer. If the parents 
rejected the panel’s finding they could choose to bring a traditional tort 
claim, but total recovery would be capped at $1 million. Those choosing 
to avoid the panels entirely would not be limited by the cap.* The Amer- 
ican Academy of Pediatrics and several of the vaccine manufacturers also 
created alternative vaccine compensation reforms, none of which reached 
Congress.*© Many ideas were floated, but none advanced very far in the 
legislative process. 


ENACTING A VACCINE PROGRAM 


Representative Waxman believed that the only way to pass legislation 
was to get all the groups most involved—the parents, manufacturers, and 
doctors—together on one package. Waxman’s strategy was, as one con- 
gressional aide put it, to come up with “everybody’s second choice.” It 
was not an easy undertaking. The groups seemed far apart on the major 
issues. None of the three major manufacturers of childhood vaccines— 
Lederle, Connaught, and Merck—supported S. 827. Lederle had consis- 
tently and stridently opposed the no-fault concept; Connaught had criti- 
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cized the no-fault plan in S. 827 for being nonexclusive. Merck had been 
the most restrained of the three. It strongly supported a no-fault compen- 
sation system but wanted only limited tort recovery alongside it.4” Wax- 
man found it easiest to negotiate with Merck. 

In July of 1986 Waxman held a press conference to announce his 
newest proposal, H.R. 5184. The bill differed significantly from its pre- 
decessors, with the biggest changes tilting toward the demands of the 
manufacturers. One major shift was that the bill required parents to file 
first with the no-fault compensation system; in previous bills parents 
could choose between no-fault and traditional tort. With H.R. 5184 the 
parents could commence a tort lawsuit only after receiving a final judg- 
ment in the no-fault system. 

A second change was that the bill extended much stronger protection to 
vaccine makers in tort litigation. Like S. 827, it closed down any litigation 
based on the “failure to directly warn” theory, but it went beyond this to 
shield manufacturers from “unavoidable” injuries where the vaccine was 
duly prepared and accompanied by proper warnings. Even more impor- 
tant, the bill eliminated any litigation based on “a theory of strict liabil- 
ity, absolute liability, or any other theory in which the wrongful conduct 
of the defendant is not the basis of liability.” Manufacturers were also 
made immune from punitive damages if their vaccines complied with 
Federal Drug Administration (FDA) standards. Finally, the bill included a 
provision allowing the secretary of health and human services to respond 
to claims for compensation and to contest those he or she considered 
lacking in merit. Waxman made this change in response to criticisms from 
the Justice Department that without a respondent the claiming process was 
unconstitutional, since there would be no actual “case or controversy” in 
the district court, as required under Article III of the U.S. Constitution. 

With H.R. 5184 Waxman reached his goal of gaining manufacturer 
support: Merck, the maker of the measles, mumps, and rubella vaccine 
and the largest of all the pharmaceutical companies in the vaccine busi- 
ness, endorsed the bill. But while Merck was coming on board, DPT 
was jumping ship. The parents strongly opposed the strengthening of 
manufacturer’s defenses in tort litigation and several other aspects of 
H.R. 5184. At a hearing of Waxman’s subcommittee in July, the par- 
ents found themselves in the strange position of aligning with Lederle 
against the bill.*? 

With time running out in the 99th Congress, Waxman began “shuttle 
diplomacy” among the vaccine makers, pediatricians, and parents. Wax- 
man particularly needed the support of DPT. To persuade the parents to 


154 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


sign onto the bill, Waxman made several concessions, among them a 
weakening of the tort restrictions. He included a provision allowing 
plaintiffs to prevail if they could show that the manufacturer “failed to 
exercise due care,” even if it had complied with federal regulations. 
Moreover, the tort restrictions remaining in the bill were applied only 
to injuries suffered after the enactment of the law. With the resulting 
bill, Waxman was able to keep his delicate coalition of DPT, Merck, and 
various medical groups together. On September 18 Waxman got his bill 
out of the House Energy and Commerce Committee on a unanimous vote. 
Another obstacle, however, was emerging. The vaccine program was 
to be funded by a startup appropriation from the federal government, 
followed by a surtax on vaccines. The surtax had to be approved by the 
House Ways and Means Committee. But with H.R. 5184 taking shape so 
late in the year, there was little time to consider a new and complex tax 
proposal. The Ways and Means Committee chair, Illinois Democrat Dan 
Rostenkowski, insisted that Waxman wait until the next year to fund the 
program.” In the interest of getting something passed in the 99th Con- 
gress, Waxman agreed to strip out the financing for the program. With- 
out financing, the compensation program could not go into operation, 
but passage of the stripped-down bill would build momentum for a 
budget provision and establish a framework for the program. On Octo- 
ber 14 the stripped-down bill passed the House on a unanimous vote. 


The Final Showdown 

Yet H.R. 5184 was still in great danger. The Reagan administration’s 
strong opposition to the no-fault scheme jeopardized the bill in the 
Republican-controlled Senate. The vaccine bill was one of several health- 
related measures that had been passed out of one house or the other but 
faced serious obstacles on the way to passage. The ranking leaders of the 
health-related committees in both houses—Waxman and Madigan in the 
House, Orrin Hatch and Ted Kennedy in the Senate—met together to 
decide what to do with these orphan provisions. The four decided that 
they would package them together, so that all would either be voted 
up or down.*! 

The four took S. 1744, a bill to improve community health programs 
that had been passed by the Senate, and added an array of provisions, 
including the vaccine program. The final package had something for 
everyone. It included a bill by Hatch to allow the domestic pharmaceuti- 
cal manufacturers to sell drugs abroad that were not yet approved by the 
FDA if the importing nations approved the drugs. The export bill was 
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strongly supported by the Reagan administration, which considered it a 
major boost for the pharmaceutical industry. Because Ohio senator 
Howard Metzenbaum vehemently opposed the drug exporting measure, 
the bill also included a new Alzheimer’s disease initiative that Metzen- 
baum had sponsored. A bill supported by the AMA that eased obstacles 
to reporting a doctor’s record of medical malpractice lawsuits was also 
added. To top it all off, Hatch and Madigan included a repeal of a federal 
health planning law, a target of the Reagan administration and congres- 
sional Republicans. 

The omnibus measure passed the House on a voice vote and reached 
the Republican-controlled Senate on the last day of the 99th Congress. 
Because of the Reagan administration’s strong opposition to the compen- 
sation program, a series of senators put “holds” on the bill, thus blocking 
consideration. Hatch worked throughout the day to get the holds lifted, 
keeping the Senate in session while he lobbied the administration to sup- 
port the bill. At one point Hatch became so frustrated he nearly gave up. 
The turning point came when he reached Attorney General Edwin 
Meese, who happened to be at a wedding, by telephone. After Hatch’s 
conversation with Meese, the administration agreed to instruct Senate 
Republicans to unfreeze the bill.°? It passed on a voice vote. 

Although the Reagan administration had allowed the omnibus health 
bill to pass, it retained the option of vetoing the bill. Opposition to the 
vaccine plan was centered in the Justice Department, where Meese 
argued against creating a tax-funded program for which “no legitimate 
national need has been demonstrated.”*? A wide variety of groups cam- 
paigned to urge President Reagan to sign the bill. Hatch appeared at a 
news conference with Waxman and the AMA, the American Academy of 
Pediatrics, the Pharmaceutical Manufacturers Association, the Industrial 
Biotechnology Association, and parent and mental health groups in sup- 
port of the measure. The National Parent Teacher Association conducted 
a grassroots campaign. Parent groups held a candlelight vigil in 
Lafayette Park, across from the White House, and in four cities besides 
Washington, D.C. Pharmaceutical companies, including Connaught, a 
late convert to the compensation bill, lobbied the White House. The 
Chicago Tribune, Washington Post, and New York Times all editorial- 
ized in favor of the bill. 

Within the Reagan administration, opinion on the omnibus health bill 
was divided. Several cabinet departments—Treasury, State, Commerce, 
and Agriculture—urged approval, in large part because of the drug export 
provision.** Most within the administration, however, took a dim view of 
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the vaccine injury provision, concerned that it would become a new out- 
of-control entitlement program funded by general tax revenues.” Within 
the White House, the offices of Policy Development, Communications, 
and Intergovernmental Affairs all advised Reagan to veto the package.*® 

The strongest opposition to the bill came from the Justice Department. 
In a memo to James Miller, director of the Office of Management and 
Budget (OMB), Assistant Attorney General John Bolton laid out the case 
against the vaccine program. First, Bolton argued that placing the pro- 
gram in the judicial branch undermined presidential powers: “Unlike an 
agency-administered entitlement program, there would be no centralized 
authority to control and oversee the scope and functioning of the pro- 
gram,” Bolton noted. Indeed, he wrote, congressional staff “frankly con- 
ceded” that the whole point of locating the program in the courts was to 
prevent the president and his officers from controlling it. This was particu- 
larly worrisome, Bolton claimed, because the program could easily expand 
beyond victims of vaccine reactions, becoming “one of the largest and 
most expensive entitlement programs in the United States.” Second, Bolton 
thought judges would be under “extraordinary pressure” to provide com- 
pensation to hundreds of thousands of children suffering from serious 
medical problems such as epilepsy or cerebral palsy, even if their condi- 
tion was only tenuously linked to a vaccine. Bolton noted the examples 
of the swine flu program, in which the federal government had agreed to 
pay for flu vaccine-related injuries, and the black lung program, which 
compensates coal miners for mining-related respiratory illnesses: both 
had cost far more than originally estimated. The vaccine compensation 
program, Bolton argued, was even more likely than those actuarial disas- 
ters to spiral out of control. Third, Bolton argued that the compensation 
program, far from resolving the vaccine supply crisis, might actually 
worsen it. Parents with strong claims, he wrote, were likely to continue 
suing in court; those with weak claims would take advantage of the pro- 
gram, and the manufacturers could end up paying both bills. The tort 
law reforms built into the bill, Bolton argued, would fail to effectively 
protect vaccine makers if parents chose to sue in court. Finally, Bolton 
worried that the compensation program would serve as a precedent, 
undermining the administration’s campaign for tort reform and inviting 
the passage of other injury compensation measures. Bolton concluded that 
the vaccine provisions in the Omnibus Health Act were so “fundamen- 
tally unacceptable” that Reagan should not sign the legislation.°” 

The strongest defense of the vaccine program came from White House 
counsel Peter Wallison. Wallison argued that, while no-fault compensa- 
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tion was generally a bad idea, vaccine injuries were a special case: “[T]he 
children who suffer these losses are not voluntary users; they are com- 
pelled by state and local jurisdictions to be vaccinated.” Wallison noted 
that under the normal tort system, the children would be uncompen- 
sated, since their injuries did not result from anyone’s negligence. But 
leaving severely injured children and the parents uncompensated seemed 
“unacceptable,” not least to the courts, which had disregarded tradi- 
tional tort doctrine and awarded multimillion dollar judgments, driving 
vaccine makers out of the business. The vaccine compensation program 
was a solution to this problem. Moreover, Wallison argued, the vaccine 
proposal was fundamentally different from the black lung program, to 
which it had been compared. Unlike black lung, the vaccine program was 
to be funded through a tax on vaccines, so that the cost would fall on 
users. Further, the class of claimants was “inherently limited” —Wallison 
cited a Centers for Disease Control estimate of ninety-two hundred. The 
vaccine program, he concluded, was consistent with the administration’s 
tort reform goals. The administration favored tort reform because it pro- 
tected manufacturers from unjust claims, Wallison wrote, and that was 
precisely what the vaccine program would do.*8 

Health and Human Services secretary Otis R. Bowen was more ambiv- 
alent—critical of the design of the vaccine program but worried about a 
vaccine shortage. According to a report by a White House staff member, 
Bowen was “very concerned about the incidence of disease that will reap- 
pear” without some commitment to resolving the vaccine litigation prob- 
lem.’ A memo from Bowen to OMB director Miller called the vaccine 
program design “flawed at best,” combining “the worst aspects of a 
quasi-administrative mechanism for resolving claims with the existing 
tort system.” Nonetheless, Bowen concluded that “these provisions— 
while clearly not the proposals the Administration wanted—could have a 
beneficial effect on both the supply and price of vaccines” and urged the 
president to sign the bill.°° 

A memo to President Reagan summarizing the cabinet’s views on the 
bill reflected the administration’s ambivalence. The memo, written by 
OMB deputy director Joseph Wright, told Reagan he faced “the most 
difficult of choices”: 


On the one hand, the bill contains provisions which could lead to the imple- 
mentation of a new Federal vaccine compensation program which is not war- 
ranted, would create a new bureaucracy, could well expand into a much 
larger and more pervasive entitlement program than now anticipated, and is 
believed by some to be inconsistent with the Administration’s tort reform 
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proposals. On the other hand, the victims entitled to the compensation pro- 
gram are children required by law to be vaccinated and will have an adverse 
reaction to the procedures through no fault of their own or the manufacturers 
of the products. In addition, Title I [of the bill] contains drug export provi- 
sions long sought by this Administration—provisions which would improve 
our trade balance, create new jobs, stimulate greater research and develop- 
ment in this country, and strengthen our industrial base.°! 


Indeed, the decision about what to do with the Omnibus Health Act 
proved so difficult that Wright’s advice to the president was revised. The 
November ro draft of the memo, which urged a veto, was redrafted; the 
new version, dated November 13, told the president to sign. 

If the compensation plan had stood alone, President Reagan almost 
certainly would have vetoed it. As it was, he signed the omnibus bill on 
November 14 “with mixed feelings.” In his signing message, Reagan crit- 
icized the compensation plan’s retention of the tort remedy so that “there 
continues to be the opportunity for very substantial and inequitable dif- 
ferences in liability judgments awarded similarly situated plaintiffs.” 
Reagan also objected to lodging the program in the federal judiciary 
rather than the executive branch, saying that administering an entitle- 
ment program in this manner raised concerns about separation of pow- 
ers.6 Reagan claimed that the bill’s lack of funding was a major factor in 
his decision to sign. The program, after all, would not begin until a fund- 
ing mechanism was devised—and Reagan would have another chance to 
veto that. Reagan advised Congress that any financing bill should 
address the administration’s concerns and should be structured so that 
no funding came out of the U.S. treasury. 


Getting a Budget 

Waxman had left perhaps the toughest part of his task ahead of him. 
Financing the vaccine program was difficult because estimates of the 
total cost of the program were uncertain. Injuries sustained as far back 
as the 1920s could theoretically be advanced for compensation; no one 
could know for sure how many claims would be brought. Lederle presi- 
dent Robert B. Johnson, still highly critical of the compensation pro- 
gram, warned of a “flood of claims both old and new.”® The Reagan 
administration also argued that the compensation program’s cost might 
spiral out of control. At one point the administration suggested scrap- 
ping the whole compensation fund idea in favor of a private no-fault 
insurance scheme.°° 
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The House Subcommittee on Select Revenue Measures recommended at 
a meeting in the summer of 1987 that a surtax should not be used to pay 
for injuries suffered before the program went into effect. Instead general 
revenues of $315 million should be appropriated to set up a trust fund. 
Yet even with this provision, the Congressional Budget Office concluded 
that a per-dose tax on the DPT vaccine would have to be set at $8, which 
would nearly double the vaccine’s price.°” Because the program would 
not shut down tort filings, Lederle said it would not reduce its prices 
when the program went into effect.°* Since the compensation program 
was aimed in part at keeping vaccine prices low, Waxman and other 
members of Congress balked at adding such a high surcharge. Waxman 
and his staff tried to find a way to keep the surtax on DPT under $5.°? 

Waxman decided to fundamentally restructure the compensation pro- 
gram. He split it into two parts, one for compensating for injuries suf- 
fered before the program went into effect, the other for new injuries. The 
preprogram injuries were to be compensated out of general tax revenues, 
with $80 million authorized for each of the program’s first four years. 
Claimants would be compensated for future unreimbursed medical and 
custodial expenses but could recover only a total of $30,000 for attor- 
ney’s fees, lost earnings, and pain-and-suffering combined. Claimants 
with preprogram injuries were still eligible to choose tort litigation 
instead, and the new manufacturer defenses in the legislation would not 
apply to them. Waxman set a ceiling of 3,500 on claims that could be 
paid for preprogram cases. 

Postprogram claims were to be paid out of a surtax on vaccines. The 
tax was set at $4.56 for the DPT vaccine, $4.44 for the measles, mumps, 
and rubella vaccine, and 29 cents for the polio vaccine. The only cap on 
postprogram damages in the compensation system was a limitation of 
$250,000 on pain and suffering and $250,000 for the death of a child. 
“Reasonable” attorneys fees were to be provided, even when claimants 
lost. Postprogram claimants would be required to apply to the compen- 
sation program first and could commence tort litigation only after reject- 
ing a final judgment. The program would temporarily shut down if it 
reached a ceiling of 150 total paid claims in any twelve-month period. 

To meet objections about locating the program in the federal court 
system, Waxman found a new venue. The United States Claims Court, 
established in 1982, is a legislative-branch court created by Congress under 
the Constitution’s Article I to handle claims against the federal govern- 
ment. Judges in Article I courts, unlike their colleagues in the more familiar 
Article II (judicial branch) courts, are not appointed for life. Further, 
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Article I courts are not bound by the Seventh Amendment to the Constitu- 
tion, which guarantees the right to a jury in cases where more than $20 is in 
dispute. The move to the Claims Court was designed to address concerns 
about the constitutionality of lodging a quasi-administrative, quasi-judicial 
program in an Article II court. Claimants would apply to special masters 
in the Claims Court; the Department of Health and Human Services would 
act as respondent and contest claims it considered questionable. 

With all these changes, Waxman was able to get his coalition of med- 
ical groups, manufacturers, and parents together, but the Reagan admin- 
istration still opposed the plan. In a letter to Michigan Democrat John 
Dingell, the chair of the Energy and Commerce Committee, Health and 
Human Services Secretary Otis R. Bowen wrote that the administration 
believed the no-fault plan to be “so flawed that action should not be 
taken to activate the program.”’° But when the compensation funding 
became part of the massive 1988 budget reconciliation bill, the Reagan 
administration once again ended up signing on. 


THE PROGRAM IN ACTION 


The Vaccine Injury Compensation Program went into operation in Octo- 
ber 1988. As of February 2002 the program had paid out more than $1.3 
billion to 1,705 claimants.7' To apply for compensation, a claimant 
sends a petition, complete with medical records, to the Claims Court. 
The Claims Court turns a copy of the file over to the Public Health Ser- 
vice, a division of the Department of Health and Human Services (HHS). 
Medical experts within the Health Service make a recommendation on 
whether to compensate. A group of lawyers within the Justice Depart- 
ment who specialize in vaccine cases read the report and decide whether 
to contest the petition. 

Contested cases are heard by special masters, attorneys who work 
only on vaccine cases. Cases can be disposed of without a hearing, and 
when they are held the hearings usually last only a day or two.” 
Claimants are represented in the hearings by lawyers, who present cases 
with testimony and expert witnesses. The program pays the attorney’s 
fees and other costs of all claimants, even those who are unsuccessful, 
though fees are limited to $30,000 for preprogram cases. If the claimant 
prevails, negotiations commence over the size of the award. Either the 
claimant or the Justice Department can appeal to a Claims Court judge; 
further appeal is to the U.S. Court of Appeals for the Federal Circuit. Of 
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4,409 cases adjudicated by June of 1997, only 52 (1.1 percent) had been 
appealed to the Circuit Court.” 

If claimants can show they suffered an injury listed on the program’s 
vaccine injury table, Justice Department lawyers have the burden of 
proving that something other than a vaccine caused the problem. If 
claimants have injuries that are not on the table, they must show by a 
preponderance of evidence that the injuries were caused, or significantly 
worsened, by a vaccine covered by the program.” Because the rules favor 
claimants with “on-table” injuries, cases often hinge on whether 
claimants actually suffered the symptoms listed in the table or on how the 
table should be interpreted. 

By February 2002, 1,705 of the 5,453 claims adjudicated had been 
granted compensation. Preprogram claimants have been successful in 28 
percent of cases; postprogram claimants have fared better, winning around 
43 percent of claims.” The largest award was for $7.9 million; the average 
is $824,463.’° A study of the program after a little more than a year of 
operation estimated transactions costs as only 9.2 percent of the total 
budget, an extraordinarily low level compared to traditional litigation.” 
But as in other replacement schemes, such as workers’ compensation, 
over time the amount of lawyering and adversarialism in the compensa- 
tion program has grown. A 1999 General Accounting Office report criti- 
cized the program for adjudicating claims slowly: only 14 percent of 
claims were decided within a year, 39 percent took between two and five 
years, and 18 percent dragged on over five years. The GAO report attrib- 
uted the delays not only to a deluge of preprogram claims in the early 
1990s but also to the growth in the staff of the Justice Department, which 
has allowed lawyers there to use more aggressive tactics in defending the 
fund.’® Myriad complaints about the adversarialism of the vaccine com- 
pensation process have been aired both in Congress and the media.” 

Underlying the contentiousness is a continuing debate about the safety 
of vaccines. The compensation act transformed the way disputes over 
vaccine injuries were processed, but it could not end the bitter struggle 
over the extent to which vaccine reactions cause childhood maladies. 
That battle rages in the vaccine program, where medical experts and 
HHS officials regularly square off against parents, their lawyers, and 
opposing medical researchers. HHS officials who review compensation 
claims simply reject many of the theories that link vaccines to injuries, 
according to program observer Derry Ridgway. In this they are backed 
up by medical researchers, who, for example, “disbelieve nearly all 


162 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


claims of serious pertussis vaccine-related injuries.” 8 Just as the parents’ 
group feared, health officials have been able to modify the compensation 
program to reflect their view of vaccine injuries. In 1995 and 1997 HHS, 
basing its decision partly on reports by the Institute of Medicine, used its 
powers under the compensation act to modify the vaccine injury table, 
removing three injuries listed in it and adding seven more. Two legal 
challenges to the table modifications, contending that they exceeded the 
agency’s powers under the Constitution, were rejected by the Federal Cir- 
cuit Court of Appeals.§! The contents of the table are crucial because 
claimants have a much easier task in on-table cases: once a claimant 
shows that an injury is on the table, the burden of proof shifts to the Jus- 
tice Department, which must demonstrate that the injury had some other 
cause. Claimants with on-table injuries prevailed in 35 percent of cases 
through 1999; those with off-table injuries won only 13 percent of the 
time.*? HHS table modifications would seem to have had the net effect of 
worsening the chances of claimants, because one of the injuries removed 
from the table—residual seizure disorder—was the source of 40 percent 
of all compensated claims.*? Indeed, it’s not at all clear that the family of 
Julie Schwartz, the girl whose story began this chapter, could win a claim 
for compensation under the new rules. Yet the changes do not seem to 
have lowered the success rate of claimants. In fact, program statistics sug- 
gest a higher percentage of successful claims in recent years.** 
Nonetheless, critics argue that the program no longer lives up to Con- 
gress’s goal of settling claims “quickly, easily and with certainty and gen- 
erosity.”®> The changes in the table have likely increased the contentious- 
ness in the program, since claims for residual seizure disorder are now 
hard fought.*°* The legal fees provided to complainants by the program, 
critics say, are inadequate, making it difficult to find good lawyers.*” 
Some argue that the program has become too miserly, drifting away from 
Congress’s wish that claimants be given the benefit of the doubt. They 
note that though the vaccine surtax has been reduced to 75 cents per 
dose, the compensation trust fund has continued to build up, reaching 
$1.4 billion in 2000.88 Legislation to address these issues has been intro- 
duced in Congress, and program officials continue efforts to streamline 
the compensation system. Despite all the criticisms made about the com- 
pensation program, however, it is hard to find anyone who argues that 
the traditional tort system would better handle the complex issues 
involved. Critics seek changes in the program, not repeal. 
Manufacturers’ fears that claimants would reject compensation 
awards and file a traditional tort lawsuit appear misplaced. Of 3,142 
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vaccine injury claims adjudicated through 1995, only 70 claimants have 
filed motions rejecting the judgment. Of 421 postprogram claimants, 
only 12 have rejected judgments. It is likely that fewer still have actually 
filed a lawsuit.*? There are, though, indications that more litigation may 
be coming, fueled by concerns over the effects of thimerosal, a substance 
containing mercury that has been used as a preservative in vaccines.”° 
Nonetheless, the liability climate for the manufacturers appears to 
have been transformed by the compensation law. The number of lawsuits 
filed against makers of DPT, by far the largest category of vaccine litiga- 
tion, has declined precipitously. (See Figure 4.1.) Thanks in part to this 
change in the liability climate, research and development of vaccines has 
exploded. The “whole cell” version of DPT has been replaced by the less 
troublesome acellular version, a change for which the parents group had 
long campaigned. Several new vaccines—for chicken pox, hepatitis B, 
HIB (a type of influenza), and rotavirus—have gone into wide use and 
are now covered by the program. The head of Merck’s vaccine unit has 
called this the “best time” for vaccine research in decades, with vaccines 
being developed for more than twenty diseases, including such scourges 
as childhood ear infections, malaria, gastric ulcers, and AIDS. The vac- 
cine law, according to one pharmaceutical company official, has “turned 
the industry around,” encouraging biotech companies to enter what had 


been a dead-end field.”! 
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Figure 4.1. Lawsuits against DPT Vaccine Manufacturers, 1979-1997. 
SOURCE: U.S. Department of Health and Human Services. 
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ANATOMY OF A SUCCESSFUL REPLACEMENT REFORM 


The vaccine injury compensation bill is a rare instance in which Congress 
passed a replacement antilitigation reform. Though the replacement 
mechanism is quasi-judicial, it clearly differs significantly from tradi- 
tional tort litigation. Individual vaccine makers are no longer on trial, 
negligence is no longer an issue, specialized decision makers preside 
rather than jurors, and payments are made from a government trust 
fund. Vaccine injury compensation has been moved from an adversarial 
legal model, where decision making rested in the hands of juries and 
judges across the nation interpreting vague, varied, and evolving rules, to 
something closer to the bureaucratic model, where centralized, special- 
ized “special masters” apply a comparatively clear set of standards. 
Moreover, though the program has some unusual features, particularly 
the use of an Article I court, it socializes the risk of vaccine injuries in a 
manner typical of no-fault replacements. Thus this is an important case 
for understanding the politics of litigation in the United States. How do 
we account for the success of this antilitigation campaign? 

Once again, some common explanations for the place of litigious poli- 
cies in the United States find no support in the case. For instance, “rights 
talk”—a supposed cause of litigious policy making—was nowhere in evi- 
dence. There was little rights rhetoric and almost no discussion about 
impairing the “right to sue.” Of course the Waxman bill did not elimi- 
nate the right to sue, but it did put significant obstacles in the way. The 
parents sought to preserve the tort option, but they did not use the rheto- 
ric of rights in their argument. Their emphasis was deterring what they 
saw as bad conduct on the part of manufacturers. 

Nor does this case provide much support for the view that lawyers in 
policy-making positions create and defend litigious policies. It was in fact 
two lawyers, Waxman and Hatch, who were most responsible for getting 
the vaccine compensation program enacted. Before he came to Congress, 
Hatch was a defense lawyer in personal injury litigation; Waxman was a 
member of the California Trial Lawyers Association (CTLA), the group 
that figured so prominently in the California no-fault struggle. Another 
important player in the creation of the vaccine bill was the head of the 
parents’ group, Jeffrey Schwartz, also a lawyer. 

In the Reagan administration, it was Justice Department lawyers who 
led opposition to the vaccine program, while those in nonlegal offices were 
divided in their views, with the director of Health and Human Services, 
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Otis Bowen, tepidly supportive. The strongest defense of the compensa- 
tion act, however, was made by a lawyer, White House counsel Peter 
Wallison. Moreover, the Justice Department, though opposing the vaccine 
bill, proposed its own set of discouragement reforms, designed to limit the 
rewards plaintiffs could receive in tort litigation. Even the Justice Depart- 
ment lawyers, then, were far from pure in their defense of litigation. 

Because this bill passed unanimously or by voice at each step in Con- 
gress, there is no appropriate roll-call vote, either at the committee or the 
floor level, that could be used to compare the position of lawyers and 
nonlawyers. Thus the only support for the lawyer policy-maker theory in 
this case is the differences within the Reagan administration between Jus- 
tice and the other departments. 

There is also little evidence that lawyer interest groups had much of a 
role in this case. Indeed, with some minor exceptions, they stayed out 
entirely. The Association of Trial Lawyers of America (ATLA), the plain- 
tiff lawyer group, studied the vaccine bill to see if it might become a 
precedent for other no-fault systems but decided that vaccine injuries 
were a unique problem and the vaccine compensation program a unique 
solution. Convinced that the bill would have only limited impact, the 
group decided that it would defer to the judgment of the parents’ group. 
ATLA’s political strategists reasoned that, if DPT signed on to a no-fault 
proposal, there was no room for ATLA to oppose it. The plaintiff 
lawyers would simply look as if they were trying to protect their fees and 
opposing their clients in the process. So ATLA avoided taking a posi- 
tion.?? ATLA may have been influenced by the Waxman’s involvement in 
the issue. Waxman was a devoted ally of ATLA and, as noted above, a 
former member of CTLA. His dedication to the bill was another indica- 
tion that ATLA had little to gain and much to lose by becoming involved 
in the issue. 

The American Bar Association became involved in only one aspect of 
the vaccine litigation debate, the issue of where to locate decision making 
in the no-fault program. The ABA urged that the program be moved to 
the Claims Court, reasoning that it was a more appropriate venue for 
such a quasi-judicial process. Other than this, the ABA never took a 
stand on the wisdom of the Waxman bill.” 

Finally, a small group of vaccine lawyers who called themselves 
“Advocates for a Safe Vaccine” did testify at one hearing on vaccine 
compensation issues. This seems, however, to have been the limit of the 
group’s activity on the Waxman bill. Advocates for a Safe Vaccine was 
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primarily concerned with publicizing the dangers of the DPT vaccine and 
was not involved in negotiating the bill.?* Thus lawyer interest groups 
played almost no role in the outcome of this case. 


The Constitutional Theory 

The case presents a challenge to my main explanation for the distinctively 
litigious policy style of the United States, the Constitutional Theory. In 
this case, seemingly contrary to the theory, litigation was replaced by a 
quasi-bureaucratic system for compensating injuries. Yet on closer exam- 
ination the story of vaccine compensation in many respects fits with the 
Constitutional Theory. 


THE CONTROL INCENTIVE The control incentive arises, remember, be- 
cause of an activist’s desire to gain power over the activities of states and 
localities. No group involved in the vaccine bill needed to do this to meet 
its objectives. While vaccinations are often administered by state and 
local agencies, the issue at hand was compensation for vaccine injuries, a 
matter on which none of the states except California has been active. The 
vaccine case differs in this respect from the story of the Americans with 
Disability Act (ADA). There, activists were seeking to make major 
changes in the operation of state and local government services. Here 
there was no such need and thus no corresponding incentive for activists 
to resist an antilitigation reform. 


THE INSULATION INCENTIVE As the Constitutional Theory predicts, many 
of the parties involved in the vaccine bill were wary of lodging decision 
making in a bureaucratic agency, and their wariness shaped the outcome, 
though it did not forestall a replacement reform. Medical groups and the 
manufacturers wanted a purely bureaucratic system, in which officials in 
Health and Human Services would decide claims, but the parents were 
unwilling to accept anything that placed final decision making in the 
hands of the HHS bureaucracy. As the Constitutional Theory suggests, 
they feared that the agency’s implementation of the compensation pro- 
gram would be shaped by its political environment, particularly the med- 
ical establishment’s influence. The parents valued the relative independ- 
ence of the judiciary and so sought to preserve recourse to the courts. The 
Reagan administration and the manufacturers, meanwhile, worried that 
the program would be too generous, and so added a feature that made 
the program look more like traditional litigation. Citing constitutional 
concerns, they insisted that Justice Department lawyers represent the 
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government in all disputed vaccine claims, thus moving the program fur- 
ther away from a bureaucratic model toward a hybrid of bureaucratic 
and adversarial legal models. 

Because of the concerns of parents and the Reagan administration, the 
vaccine compensation program, for all its innovations, retains many fea- 
tures of traditional litigation. Decision making still takes place in a kind 
of court, with both sides represented by lawyers and a kind of judge (the 
special master) presiding. The Court of Federal Claims is less independ- 
ent than Article III courts, because its judges are not lifetime appointees. 
All the same, the court is much more insulated from executive or con- 
gressional control than an agency. It is hard to imagine, for example, that 
the court could be pressured into changing its decisions by the threat of 
budget cuts, as has often happened with agencies. 

Yet this level of insulation was still not enough for the parents. They 
feared that the program would become controlled by forces that did not 
share their view of vaccines, and so take a direction they disliked (a fear 
that subsequent events may have borne out). The parents insisted on 
retaining the ability to bring a traditional tort lawsuit in a regular court. 
The retention of a tort remedy, albeit in diminished form, was a crucial 
aspect of Waxman’s compromise. Thus even in this case, the insulation 
incentive was at work. 


THE COST-SHIFTING INCENTIVE Litigious policies allow policy makers to 
do good things for constituents without paying for them. Replacing liti- 
gious policies with a government-administered fund, as in this case, 
means coming up with a budget for the fund. As this story of the vaccine 
program suggests, this is one of the most vexing aspects of government 
replacement reforms. Waxman struggled mightily to put together a 
budget for his program. 

In replacing litigation with a social insurance fund, the government 
shoulders all the uncertainties previously borne by defendants. A social 
insurance fund is far more difficult to budget than most government pro- 
grams because costs depend on the number of people who happen to file 
claims, a number difficult to project. Critics, especially the Reagan 
administration, warned that the vaccine program would be flooded by 
claims, much like its precursors, the black lung and swine flu programs. 
To meet these concerns, Waxman had to fundamentally reshape his pro- 
gram, dividing pre- and postprogram claims, funding them from sepa- 
rate sources, and severely limiting payouts. The preprogram limits were 
particularly stringent. Claimants were compensated only for future 


168 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


expenses, plus a maximum of $30,000 for attorney’s fees, lost earnings, 
and pain and suffering combined. Waxman was able to find the money 
to fund the program, but the difficulties he encountered—and the strin- 
gent payout limits he imposed—suggest why policy makers would ordi- 
narily be loath to replace litigation with an administrative system. 


Causes of Success 

Strong forces were necessary to drive all the actors in this case to pursue 
reform despite major obstacles. The crisis in vaccine supply provided the 
main stimulus. The fact that vaccine makers were leaving the market, 
together with the Center for Disease Control’s recommendation to delay 
booster shots to avert a shortage, drove Representative Waxman and 
Senator Hawkins to get involved in the issue. Fear of vaccine shortages 
also helped to gain support for restructuring the tort system from medical 
groups and from the media. It is not at all obvious that there really was 
an actual shortage, but reports of a possible shortage created a crisis 
atmosphere. 

A second factor in the successful antilitigation effort was the alliance 
of plaintiffs (represented by DPT) and defendants (represented by Merck 
and, at the end, Connaught), along with medical and public health 
groups, in support of the compensation bill. The alliance was partial in 
that one defendant, Lederle, opposed the bill, and another, Connaught, 
supported it only after it had passed the House. By contrast, the plaintiff 
side in this case was represented about as fully as one could imagine. 
Unlike the no-fault case, in which consumer and minority groups claimed 
to speak for the interests of plaintiffs, DPT was actually composed of 
(and led by) potential or actual plaintiffs. While some parents did defect 
when DPT endorsed the Waxman bill, DPT could credibly speak for the 
interests of plaintiffs as a group. 

It is difficult to think of two more unlikely partners than parents of 
vaccine-injured children and vaccine manufacturing companies. Such an 
odd alliance, however, required particularly strong incentives on both 
sides and a skillful political entrepreneur like Henry Waxman to build it. 

The vaccine program promised to solve the problems of each group in 
the alliance. For the parents the problem was compensation. For the doc- 
tors the problem was vaccine supply. For the manufacturers the problem 
was financial viability. All three groups could see these as issues of uncer- 
tainty created by the tort system. The uncertainty of the tort system was 
thus a consistent theme in the vaccine litigation debate and another fac- 
tor in the antilitigation effort’s success. On the parents’ side uncertainty 
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mattered because it meant that, while a few families collected large ver- 
dicts or settlements, many more got nothing at all. The outcome 
depended on such variables as the state in which the case was brought, 
the legal theories accepted by the court, the ability to locate the manu- 
facturer of the vaccine, the manufacturer’s willingness to settle, and the 
sentiment of the jury. A no-fault system promised much more reliable 
compensation. 

On the manufacturer’s side the uncertainty of outcomes in tort litiga- 
tion was the key problem. High liability costs, while unpleasant, can be 
passed on to consumers. Uncertain costs are much worse. They mean 
that the manufacturer is constantly gambling on the future, particularly if 
insurance cannot be obtained. Since insurers thrive on predictability, the 
uncertainties of tort liability make them hesitant about staying in the 
market. Robert Johnson, the president of Lederle, identified unpre- 
dictability as the chief fault of the tort law system: “Under the present 
tort law remedy it is simply impossible to predict costs of the vaccine 
business, and a manufacturer is constantly faced with the possibility of 
court and jury awards which may wipe out the entire income of one or 
more years of vaccine sales. This is not only an unreasonable burden for 
a manufacturer, but must ultimately affect the nation’s entire vaccine 
resource.” 5 

Lederle’s chief objection to the Waxman bill was that it did not go far 
enough in eliminating uncertainty, because it retained the tort option. 
Merck and Connaught, by contrast, were willing to settle for the Wax- 
man bill, perhaps hoping that the vast majority of parents would choose 
the no-fault system, as it appears they have done. 

The other groups involved in the vaccine bill—doctors, public health 
organizations, and officials—simply wanted to stabilize the vaccine sup- 
ply. The proponents of the no-fault system were able to convince them 
that the Waxman bill would do this by minimizing the vaccine manufac- 
turers’ risks. Thus the problem of uncertainty played a major role in 
cementing the alliance for a replacement antilitigation reform. 


Comparisons 

The broader significance of the vaccine litigation debate can best be under- 
stood in a comparative context. In Japan and the European nations that 
have addressed the problem of vaccine injuries, the dominant solution has 
been a compensation system that lodges decision-making power in health 
and welfare agencies funded through general revenues. This pattern re- 
flects these nations’ more bureaucratized and socialized approach to 
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public policy as compared to the United States. Faced with the issue of 
vaccine injuries, these nations extended their more highly developed 
social insurance systems to meet yet another need.”° 

In the United States such a bureaucratized and socialized solution was 
resisted. The parents fought to keep the program out of the health 
bureaucracies and to retain the ability to sue manufacturers in court. 
Waxman, confronted by concerns that the vaccine program would drain 
the treasury, found it necessary to fund the bulk of the program through 
a surtax on vaccines. These features of the compensation act suggest the 
extent to which participants continued to frame vaccine injuries as a 
responsibility of vaccine makers rather than as a social hazard for which 
everyone in society should be obligated to pay. As in the no-fault auto 
case, the move from an individualized definition of a problem to a social- 
ized definition was contested. 

And yet vaccine injuries seem a uniquely social problem. Vaccines 
eliminate disease only if everyone gets them. That is why states require 
parents to vaccinate their children. Children who are injured by vaccines 
are in a sense bearing the cost for the rest of society. 

Most of those involved in the vaccine debate recognized that vaccine 
injuries are a unique case that demanded a special response. But even 
with these considerations in mind and even with the serious attention 
that vaccine supply problems created by tort litigation attracted, Ameri- 
can policy makers chose an approach that retains many of the features of 
court-based compensation. A pure social insurance approach was 
rejected out of hand as overly bureaucratic and dangerously generous (or 
dangerously ungenerous!) to claimants. As with the development of the 
ADA, the vaccine injury case suggests that the American preference for 
litigation lies in a deeply rooted distrust of the bureaucratic welfare state. 
Once again, the antistatism of the American constitutional tradition 
deeply shaped the policy chosen. 


CHAPTER 5 


UNDERSTANDING THE 
LITIGATION DEBATE 


hen George H. Bush proclaimed in a 1992 presidential debate 

that Americans were “suing each other too much and caring for 
each other too little” he was echoing a common theme.! For many com- 
mentators, litigation signifies a rupture in the moral fabric of American 
society. Selfishness and greed, it is said, are eroding the norms of 
responsibility and caring on which healthy community life is based. 
Stories of litigiousness run amok, in this view, are parables about the 
decline of community values. When lawsuits are filed over playground 
squabbles among children, or injuries suffered in a weekend basketball 
game, or against ministers who offer pastoral counsel, something basic 
has gone wrong.’ Litigation, according to this account, is a reflection of 
social decay. 

The three case studies in this book tell a different story. They suggest 
that the prominence of litigation in American life results not from the liti- 
giousness of individual Americans but from the structures created by 
American public policy. While litigation horror stories are often 
deployed to suggest that Americans are sue crazy, the evidence to support 
this view is scarce. There is, however, plenty of evidence for the proposi- 
tion that American public policy is distinctively court centered. And this 
may help account for the perception of a litigation-crazed society. Liti- 
gious policies produce an atmosphere in which lawyers, legal rights, and 
the threat of litigation loom, even when Americans settle their differences 
without going to court, as they usually do. 

The familiar morality tale about America’s supposed litigation explo- 
sion is wrong on another count as well. As the case studies suggest, liti- 
gious policies are not some novel development but rather the conse- 
quence of fundamental and enduring aspects of American politics. 
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Litigious policies, according to this book’s account, result from a collision 
of two forces: a demand for public action on social issues—in this book 
auto accidents, vaccine injuries, and the plight of people with disabili- 
ties—and a constitutional tradition premised on curbing this demand. 
Litigious policies offer activists a way around the obstacles to public 
action built into American politics. 

The constitutional tradition creates three specific incentives for activists 
to pursue litigious policies. By lodging implementation in courts, activists 
can (1) insulate implementation of policy from political enemies (the 
insulation incentive), (2) do good things for constituents without spend- 
ing governmental dollars (the cost-shifting incentive), and (3) gain power 
over the actions of states and localities (the control incentive). To suc- 
ceed, attempts to restrict litigation must overcome these incentives. The 
cases illustrated each of the incentives at work. The next section draws 
on the cases to probe the mechanisms of the Constitutional Theory and 
suggest how future research into litigious policy making might proceed. 


THE INSULATION INCENTIVE 


In both the vaccine and disability cases, the major actors favored a role 
for the judiciary because they feared what an unchecked bureaucracy 
would do to their favored policies. Disability activists and parents of 
vaccine-injured children believed that agency enforcement of their fa- 
vored policies could easily be derailed, through “capture” or simply iner- 
tia. They saw courts as a friendly forum. This calculation illustrates the 
way in which American constitutional structures reinforce a cultural 
suspicion of government bureaucracies: separation of powers makes 
American agencies particularly permeable and unstable, and the struc- 
ture of the American judicial system makes courts a particularly attrac- 
tive venue for activists. 

In the case of the Americans with Disabilities Act (ADA), activists 
never even considered the possibility of implementing their goals without 
a judicial mechanism. There is no direct evidence on why this was so, but 
the background of the disability rights movement makes a strong circum- 
stantial case that antibureaucratic impulses were involved. Previous expe- 
riences with bureaucratic administration of rights laws had disappointed 
disability activists. Moreover, many of these activists had a lifetime of 
bad experiences with bureaucracies, as clients of disability services and 
welfare programs. They saw the turn to disability rights as a turn away 
from a paternalistic, dependency-inducing therapeutic welfare state. In 
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this belief they were joined by seemingly unlikely allies, Reagan and Bush 
administration officials. Whatever their disagreements, both sides could 
come together to support a rights-oriented, court-enforced approach to 
the problem of disability. 

A similar pattern occurred in the vaccine case. Parents of vaccine- 
injured children continually voiced their distrust of medical groups, the 
Reagan administration, and the Health and Human Services Depart- 
ment. The parents were not convinced that a compensation system run 
by an agency would be administered fairly. They feared that, whatever 
the design of the program, unsympathetic medical groups would take it 
over and that the Reagan administration’s management of the program 
would prove anything but generous. After much wrangling among the 
interest groups involved, the law that emerged lodges decision making in 
a court, albeit a streamlined, quasi-bureaucratic court, and retains the 
parents’ ability to sue. 

The cases suggest the significance of two constitutional structures that 
make the insulation incentive distinctively strong in the United States: 
separation of powers and judicial independence. As Terry Moe has 
argued, the strategy of insulation is both more necessary and more attrac- 
tive in a system of separation of powers.° It is more necessary to policy 
designers because differences in policy goals between Congress and the 
president in such a system can make agency implementation especially 
problematic. Although the two sides may cooperate enough to enact leg- 
islation, each may rightly fear that the other will derail what it has sought 
to achieve by taking control over the agency. This fear is particularly 
strong, of course, in an era in which divided government, with the two 
parties splitting control of the branches, has become the norm. In both 
the vaccine and disability cases, conflict over implementation was sure to 
erupt. Without court-based implementation, control over the policy 
would pass to whichever side gained control over the agency, a thought 
bound to inspire fear in all those involved in the legislation.* 

The insulation strategy is also more attractive in a separation-of- 
powers system because it is likely to be more effective. In a parliamentary 
system, a new government has little difficulty repealing the formal struc- 
tures created by a previous government, so there is much less incentive to 
create such structures in the first place. With a single vote, all the work 
that goes into creating a detailed statute like the Vaccine Injury Compen- 
sation Act or the Americans with Disabilities Act can be undone. In a 
system of separation of powers, by contrast, legislating change is always 
difficult, so formal structures tend to endure. Thus activists in a separation- 
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of-powers system have a greater incentive to build in provisions for judi- 
cial implementation because they know that future policy makers will 
have great difficulty removing them. Though Congress has tinkered 
around the edges of both the disability and vaccine laws, it is highly 
unlikely that it would significantly restrict, much less eliminate, the pro- 
visions for judicial implementation built into both laws. 

Another feature of the Constitution, the structure of the American 
judiciary, also strengthens the insulation incentive. The American judicial 
system has what Mirjan Damaska has labeled a coordinate structure, as 
opposed to the hierarchical arrangement of European legal systems.® In 
the legal systems of most advanced economies, judges are career civil ser- 
vants who join the judiciary directly after law school and spend their 
careers rising up the ranks. These judges are socialized into legal systems 
in which there is a clear, unitary hierarchy, a chain of command. In the 
United States, by contrast, judges are appointed through a political 
process; most reach the bench at midcareer by coming to the attention of 
a politician, often through their political activities.” Moreover, in the 
American judicial system a horizontal organization of authority predom- 
inates. Judges from different circuits and districts often come to different 
conclusions on the same legal issues, and even judges within a district 
may differ. Adding to the independence of American courts is the use of 
juries staffed by “laypeople,” whose presence is justified in part as a 
means by which to inject community values into the legal process. In the 
USS. legal system, substantive justice is valued along with rule following, 
and decision makers disagree markedly in their notions of justice. The 
Supreme Court is nominally at the head of the federal judicial system, 
but it can review only a fraction of lower-court rulings and so cannot 
impose uniformity. 

This structure makes American courts friendly forums for activists for 
several reasons.* First, the decentralization of courts means they are less 
subject than federal agencies to swings of political fortune. The composi- 
tion of the federal judiciary gradually changes with each presidential 
administration, but the change is always far from complete—and far less 
immediate than the turnover in agencies. Parents of vaccine-injured chil- 
dren, and disability activists knew that whatever the views of future 


*Many of the following characterizations, which describe aspects of the federal court sys- 
tem, also apply to many state court systems. The diversity of state judicial systems, how- 
ever, makes some generalizations inapplicable. For example, in many states judges are 
elected or must win retention elections, making them more accountable and less independ- 
ent than judges in the federal system. Nonetheless, many of the mechanisms that make the 
insulation strategy so attractive at the national level clearly operate as well at the state level. 
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administrations, there would always be some judges (or a jury) sympa- 
thetic to their claims. The decentralization of American courts makes 
them a reassuring venue for activists. 

Because U.S. courts are decentralized, they are relatively unaccount- 
able for their decisions, and this too makes them attractive to activists.® 
In a separation-of-powers system, an agency that makes a controversial 
decision is subject to both executive and congressional pressure—and 
budget cutbacks.’ If the Equal Employment Opportunity Commission 
(EEOC), in enforcing the ADA, angers members of Congress or the 
administration, it can be punished for its transgressions. But there is little 
that can be done to a judge who makes a controversial decision, except 
perhaps impeachment, a rather unlikely threat. When, for example, the 
Supreme Court held that the ADA required the Professional Golfers’ 
Association to provide disabled pro golfer Casey Martin a cart, there was 
little recourse for golfing traditionalists enraged by the decision.'° The 
only way to overturn such a ruling, even for future cases, is to pass new 
legislation, an endeavor that can be quite difficult in a system of separa- 
tion of powers.!! Thus a decision enforced by courts is far more insulated 
from political opposition than one made by agencies. Further, court- 
based policies, even more than agency-based policies, weaken what Dou- 
glas North has called the “traceability chain.” Voters unhappy with a 
particular court decision cannot easily trace responsibility for it back to 
choices made by legislators and thus are in a poor position to demand 
policy change.!? As a result, when activists favor policies that will be 
costly to implement or otherwise controversial, they will be drawn to 
court-based enforcement. 

American courts are also less responsible than agencies for policy out- 
comes, and this too can make them desirable for activists." Because 
issues come to courts in piecemeal form, judges are less likely than agency 
officials to consider the impact of their decisions on a governmental pro- 
gram or policy arena. A judge’s overriding impulse is his or her own 
sense of legality, not governmental effectiveness. Moreover, judges in dif- 
ferent districts do not coordinate their decisions, so they are not provided 
an overall view of policy implementation. This presents both dangers and 
opportunities for activists. On occasion, it can make activists less inclined 
to lodge decision making in courts, because they fear the incoherence that 
may result. Congressional supporters of the food stamp program, for 
example, added to the law limits on judicial intervention because they 
feared expansionary rulings that would bankrupt the program." But 
under other conditions, activists can take advantage of the fact that 


176 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


courts will take their demands much further than an agency would. For 
example, welfare rights activists in the 1970s successfully asked courts to 
expand eligibility for welfare programs beyond the boundaries set by 
welfare officials. Indeed, the activists tried to expand eligibility rapidly 
enough that the program would become overrun with claims, prompting 
radical change.! From an activist’s perspective, the bureaucrat’s narrow 
focus on implementing programs smoothly can be an impediment; the 
judge’s independence from these concerns is a potential boon. 

Finally and perhaps most importantly, the judicial system is accessible, 
always open to anyone who has the minimal resources necessary to file 
suit. With courts, activists need not worry, as they would with agencies, 
that a budget crunch or political opposition might at some point imperil 
implementation. The EEOC, one of the agencies charged with imple- 
menting the ADA, was backlogged with discrimination cases for years 
and today can fully investigate only a fraction of the claims that come to 
it. No surprise, then, that disability activists wanted the opportunity to 
bring their discrimination claims to court. 

Thus the distinctive aspects of the structure of American government, 
particularly judicial independence and separation of powers, create a 
strong incentive for activists of all stripes to favor litigious policies. And 
this in turn helps to explain the distinctively litigious policy style of the 
United States. 

That said, it is important to note that the insulation incentive is not 
ever-present. When activists see no danger that a bureaucratic agency 
will deviate from their wishes, they have no reason to favor court-based 
implementation. Indeed they may even seek to limit any role for courts, 
including judicial review of agency decisions.'® This is the case wherever 
interest groups have formed a tight subgovernment of mutually reinforc- 
ing interests, an “iron triangle” or “policy monopoly” in the terminology 
of Frank Baumgartner and Bryan Jones.!” Baumgartner and Jones point 
to some familiar examples of policy monopoly: the nuclear power indus- 
try for years dominated nuclear regulatory policy, agricultural interests 
dominated agricultural policy, and those who benefited from the build- 
ing of dams dominated waterway policy, all with minimal input from 
“outsiders.” The purpose of government policy in these areas was uncon- 
tested: promotion of industry through government support. Thus the 
coordinate, divided structure of American government had minimal 
effect in these realms; the affected interests created an island in which 
outside actors deferred to their expertise. When their favored policies are 
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uncontroversial, activists need not worry about conflicts over implemen- 
tation, so they needn’t write detailed instructions for agencies or use 
courts to enforce these instructions. Hence many of the regulatory laws 
that arose out of the New Deal—those that governed transportation, 
communication, and natural resources, for example—involved minimal 
use of courts and broad agency discretion. Even today, courts play a 
comparatively small role in policy realms such as agriculture and defense. 

The insulation incentive can grow or lessen in strength over time, 
depending on the vigor of policy monopolies. As Baumgartner and Jones 
demonstrate, policy monopolies are not static: they are born, they age, 
and they die. The nuclear energy policy monopoly was destroyed by envi- 
ronmentalists, who brought concerns about the dangers of the nuclear 
industry to public attention. Natural resources policy also has been trans- 
formed by the rise of environmentalism, which has inspired a much more 
critical attitude toward activities such as dam building. When a policy 
monopoly is eroding, new activists arrive on the scene, and these new 
activists will seek ways to bypass, or control, agencies “captured” by 
older, rival interests, often by creating new rights to sue. When the 
nuclear energy policy monopoly broke down, antinuclear groups sought 
to control the Atomic Energy Commission by contesting nuclear license 
applications in court.!® Similarly, the National Environmental Protection 
Act, enacted in 1969, allowed environmental activists to challenge the 
waterway policy monopoly, by forcing would-be dam builders to defend 
the environmental impact of their projects in court.!? What causes policy 
monopolies like that of the dam builders to erode, or to form in the first 
place, is far beyond the scope of this book. The significance of policy 
monopolies for this study is, however, clear: when policy monopolies 
fade, the insulation incentive is stimulated, and when policy monopolies 
are robust, this incentive does not operate. 

The three cases in this book involved policy realms where no policy 
monopoly existed. In disability policy the old monopoly built around 
rehabilitation and welfare programs has eroded, and there are continuing 
conflicts among business, local government, and disability groups over 
what accommodations should be provided to disabled people. Auto 
insurance, similarly, is a highly controversial policy arena in which vari- 
ous interests—chiefly industry, lawyer, and consumer groups—collide. 
And while vaccine policy traditionally has been an uncontroversial area 
dominated by physician and public health groups, when the issue of vac- 
cine injuries arose it clearly broke up their monopoly. 
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In the absence of policy monopolies, activists were wary of leaving 
implementation in the hands of government bureaucrats.” As these 
cases suggest, where there is no policy monopoly, activists fear that 
agency implementation will be derailed, and so they are attracted to liti- 
gious policies. 

Thus the insulation incentive not only helps explain the distinctively 
litigious American policy style but might also help to explain variations 
in that style over time and across policy realms. Further research on the 
insulation incentive could measure these variations. If this aspect of the 
Constitutional Theory is valid, litigious policies will vary inversely with 
the strength of policy monopolies, withering when policy monopolies are 
robust, proliferating when and where they have broken down.?° 


THE COST-SHIFTING INCENTIVE 


Litigious policies offer policy makers the tantalizing possibility of some- 
thing for nothing—benefits for their constituents at little cost to them. 
Litigation is mainly funded by the parties who do the litigating, with only 
minor costs for the government. No wonder, then, that litigation- 
promoting policies multiply and attempts to replace litigation falter. 

The Americans with Disabilities Act promised to protect the civil 
rights of disabled people, get them onto the job market, and generally 
bring them into the mainstream of American life—all at a relatively low 
cost to the federal government. Indeed, some proponents of the ADA 
argued that the law would save money for the federal government, 
because it would reduce welfare payments to disabled people. The Vac- 
cine Injury Compensation Act reversed this equation. It was a clear fiscal 
loser—the government was taking on a new budgetary responsibility. 
Proponents of the vaccine act had the daunting task of devising a funding 
mechanism to compensate vaccine-injured children. Only under excep- 
tional conditions—a looming vaccine shortage in this case—would one 
imagine policy makers voluntarily taking on this job. 

In the no-fault auto insurance case, no policy maker did. As is typical 
of debates over the tort system, no one proposed that California’s auto 
insurance crisis be resolved by an expansion of government, either in the 
form of health care reform or an accident insurance fund. This reflects a 


tIn the no-fault case, voters apparently feared putting implementation in the hands of 
insurance company bureaucrats: they feared insurers in much the same way that the Con- 
stitutional Theory posits that American activists fear government bureaucracies. 
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basic fact of tort politics: for all the discontent that surrounds it, tort law 
does have the great attraction for policy makers of being a method of 
compensating injury that does not drain the government treasury. Efforts 
to replace tort litigation with some governmental program run up directly 
against the cost-shifting incentive. That’s why the replacement reforms 
that have been adopted in the United States generally employ private 
insurance—not governmentally funded programs—as an alternative 
to litigation. 

The cost-shifting incentive is strengthened in the United States by a 
decentralized political structure and an antistatist constitutional tradi- 
tion, both of which make revenue raising particularly difficult for Amer- 
ican policy makers. Sven Steinmo, in his comparative study of taxation, 
emphasizes the structural side of this equation. The United States has a 
comparatively small welfare state, he argues, “not simply because of the 
prominence of individualistic values, but rather because of the tax policy 
biases inherent in the fragmentation of its political institutions.”*! Specif- 
ically, Steinmo concludes that the decentralization of political authority 
in the United States has stifled reformers in their efforts to broaden the 
tax base and required them to create a vast number of tax “expendi- 
tures,” write-offs for particular constituencies. While Steinmo down- 
grades purely attitudinal explanations for the shape of the American 
state, the structures he emphasizes both reflect and reinforce a constitu- 
tional tradition built on antistatism. Americans are, according to some 
cross-national studies, more reluctant than citizens of other nations to 
make the government responsible for taking care of social needs and 
more fearful that the expansion of government will weaken their inde- 
pendence and undermine their liberties.” The mutually reinforcing com- 
bination of antistate attitudes and a decentralized political structure 
makes the cost-shifting incentive particularly robust in the United States. 

That said, the cost-shifting incentive for litigious policies would seem 
to operate to some degree in all democracies. The prospect of pleasing 
constituents without spending budget dollars should be alluring to any 
elected politician. The appeal of litigious policies, though, is likely to vary 
across nations and over time. It should be strongest in nations like the 
United States that have the tightest budgetary constraints. In addition, it 
should be particularly strong in tough fiscal periods, when budgetary 
resources are scarce, so that policy makers need off-budget mechanisms 
to reach their goals. Further research on the cost-shifting incentive could 
employ historical and cross-national data to test these hypotheses. 
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THE CONTROL INCENTIVE 


Litigious policies are in part a product of federalism, as the ADA case 
study suggests. Disability activists sought to control a myriad of state 
and local agencies yet did not want to rely on federal agencies to do 
this. By winning the right to contest local policies in court, disability 
activists gained power over thousands of local units of government. 
Moreover, they developed a means of control that dodges the political 
and legal difficulties that accompany federal agency actions against 
local governments. 

Disability rights laws were modeled after civil rights laws, which were 
developed in large part to assert control over the racist policies of local 
governments. In both instances, federalism led activists who wanted to 
control local policy to do so through courts. This is a pattern repeated 
across policy realms. Many of the pioneering environmental statutes, for 
example, gave individuals the right to sue states and localities when they 
were responsible for pollution. The expansion of Fourth, Fifth, and Sixth 
Amendment litigation in the criminal process gave reformers the ability 
to gain power over the thousands of local units that make up the criminal 
justice system in the United States. Litigious policies create a route by 
which activists can triumph over federalist barriers. 

Indeed, the proliferation of litigious policies aimed at state govern- 
ments, along with other forms of “unfunded mandates,” stimulated a 
backlash in the 1990s. In Congress this backlash resulted in the passage 
of the 1995 Unfunded Mandates Reform Act, which requires the Con- 
gressional Budget Office to estimate the costs to state and local govern- 
ments of any legislation passed by a congressional committee. The 
unfunded mandates law also creates a point of order by which any mem- 
ber of Congress can object to provisions costing states and localities more 
than $50 million a year. A more significant site of backlash, though, 
has been the federal courts, which in a string of cases have struck down 
litigious policies aimed at states. In City of Boerne v. Flores, the Supreme 
Court ruled that Congress had exceeded its powers when it gave individ- 
uals the right to sue states and localities under the Religious Freedom 
Restoration Act (RFRA).?+ Since Boerne, the Court has struck down law- 
suits against states based on the False Claims Act, the Fair Labor Stan- 
dards Act, and the Age Discrimination in Employment Act.*> The 
Court’s latest decision in this genre, University of Alabama v. Garrett, 
ruled that provisions in the Americans with Disabilities Act granting indi- 
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viduals the right to sue states for money damages were unconstitu- 
tional.?° The Court’s ruling in Garrett and the other cases after Boerne is 
limited in two respects. First, it covers only suits for money damages; cit- 
izens can still sue to enjoin discriminatory conduct or policies. Second, 
Garrett covers only the actions of states. It does not reach city, county, 
and other local units of government, even though these localities receive 
their power only through delegation from states. Whether the Court will 
extend the logic of Garrett further, to cover injunctive relief and suits 
against localities, remains to be seen. In any event, Garrett and its sib- 
lings represent a major counterattack against the use of litigious policies 
to gain power over the actions of states. The control strategy has thus 
become a target in the continuing battle between states and the federal 
government. 

There are, however, many policy realms in which the control incentive 
does not operate. These are areas in which national activists need not 
gain power over local and state governments to achieve their goals. This 
was the situation in two of the cases in this book, vaccine compensation 
and no-fault auto insurance. No-fault was a state case, so the control 
incentive—governing relations between national-level activists and state 
and local governments—did not really apply. As for vaccine compensa- 
tion, it was not an area in which states and localities presented a barrier. 

Further research on the control incentive could test two of its implica- 
tions. First, if the control incentive is an important cause of litigious poli- 
cies, areas of joint responsibility between the national government and 
the states should be particularly litigious. The least litigious realms 
should be areas such as defense and foreign policy where the national 
government dominates. 

Second, if the control incentive operates beyond the United States, fed- 
eralist nations such as Canada and Germany should have more litigious 
policies than unitary nations such as France and New Zealand. More- 
over, because the growth of international legal structures, such as the 
European Union, has created a kind of federalism in several regions, 
there should be a corresponding growth of litigious policies in these 
areas, as activists at the center attempt to use courts to gain power over 
the policies of member states. Indeed processes like this may help to 
account for what looks like, as one recent book has put it, “The Global 
Expansion of Judicial Power.”?” Thus this aspect of the Constitutional 
Theory may help explain the judicialization of public policy outside the 
United States. 
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ALTERNATIVE EXPLANATIONS FOR LITIGIOUS POLICIES 


In each of this book’s three case studies, we considered some alternative 
explanations for the growth and retention of litigious policies in American 
government. The cases provided a mixed verdict on these explanations. 


Rights and American Individualism 

The idea that Americans think of issues in terms of rights and thus resist 
attempts to limit litigation seems plausible on its face. But when this the- 
ory was applied to the cases in this book, its weaknesses became appar- 
ent. In two of the cases, no-fault auto insurance and vaccine injury com- 
pensation, rights talk played a surprisingly marginal role. The invocation 
of the “right to sue” or the “right to compensation for injury” was infre- 
quent. Perhaps the right to sue has been discredited by all the publicity in 
the last twenty years about the purported litigation explosion. Certainly 
both these cases show that opponents of antilitigation reforms can rely 
on other, more promising arguments. In the ADA case, however, rights 
talk was central. The reformulation of disability as a civil rights issue was 
pivotal, mobilizing a wide range of interests behind the ADA and neu- 
tralizing most of the business groups that might have been expected to 
oppose it. 

What made “rights” so powerful in one case and so marginal in the 
others? More broadly, why do some rights claims win acceptance in the 
United States, while others—rights to social assistance, for example— 
languish? These questions suggest the difficulty of thinking about rights 
discourse as a general cause of litigious policies. It may be more helpful to 
consider why particular forms of rights talk flourish while others fail to 
catch on. In the ADA case, the redefinition of disability as a rights issue 
served both the interests and ideology of disability activists. It gave dis- 
ability activists the inspiring example of the civil rights movement to fol- 
low and a handy way to explain their struggle to potential allies, first civil 
rights leaders and Democrats, then conservative Republicans. Republi- 
cans who would have opposed other kinds of rights—rights to new social 
welfare programs for disabled people, for example—supported disability 
rights because they saw them as reinforcing the independence of disabled 
people. Rights talk, then, functioned effectively in the ADA case not 
because of some generalized power of “rights” but because of the partic- 
ular features of disability rights. 

The best studies of rights in American politics have helped us to under- 
stand not rights in general but the ways in which particular kinds of 
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rights function in American political discourse. Michael McCann’s 
Rights at Work? shows how the attempt to establish rights to “compara- 
ble worth” pay equity failed to gain general acceptance yet still provided 
benefits to its proponents.?* Gerald Rosenberg’s Hollow Hope suggests 
the conditions under which newly enunciated constitutional rights can 
effectively change society.?? 

Even Mary Ann Glendon’s Rights Talk, a book whose title seems to 
promise an examination of all rights, is really an investigation into the 
prominence of one brand of rights, so-called “negative rights”—rights of 
freedom from outside interference.*° Glendon attributes this prominence 
to the strength of liberal individualism in American political thought. 
Americans, she says, have been steeped in the Lockean notion that there’s 
a sphere of autonomy that no one should be able to invade.*! Thus it 
seems natural for them to think about matters like abortion or the regu- 
lation of guns in terms of rights, because each of these can easily be seen 
as an instance of interference with autonomy. Glendon’s genealogy of 
rights talk is persuasive within its own sphere, but it doesn’t apply very 
well to rights to social equality, which include disability rights. Equality 
rights have a different genealogy and a different rhetorical structure. 
Where negative rights protect citizens from government, rights to equal- 
ity create a duty on the part of government to protect the individual from 
discrimination. In practice this means that federal agencies and courts 
can investigate the practices of private companies accused of discrimina- 
tion and punish them if they are found guilty. “Keep off my property” or 
“it?s my body” or “I can say what I wish” are a long way from “treat me 
equally by enforcing the law so as to provide me with the accommoda- 
tions I need.” Glendon’s book shows how a certain brand of rights func- 
tions in American discourse, but contrary to her title, her analysis can’t 
be applied to all forms of rights. 

This is most obvious in the case of rights to social assistance. In fact 
there is a relative dearth of rights discourse in the United States when it 
comes to campaigns for universal health care or a minimum level of wel- 
fare benefits.’ Ironically, in her own discussion of rights to social assis- 
tance, Glendon has ascribed the lack of rights talk in this area to the same 
factors that she believes promotes “negative rights talk.” °? 

As this suggests, the appeal of rights talk varies tremendously with the 
type of rights invoked. Further study of the place of rights in American 
politics should focus on these variations and their causes. The cases in 
this book demonstrate at least that rights consciousness is not invariably 
a factor in the politics of litigation. 
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Indeed, much more consistently voiced than rights talk in the cases 
presented here is what might be called “punishment talk,” an underrated 
aspect of American public policy discourse. Participants in each of the 
cases called for litigious policies because they considered it necessary to 
punish malefactors in order to achieve their goals. This desire for puni- 
tive sanctions is a characteristic that Steve Kelman, in his comparison of 
workplace safety regulation in Sweden and the United States, found typi- 
cal of American regulators. Kelman argues that the American belief is 
rooted in the individualistic idea (which he traces to the English political 
theorists John Locke and Thomas Hobbes) that people will normally 
pursue their own interests without regard for the community’s needs and 
that people are likely to have widely varying ideas about what is right. 
For those who share this vision, society is extremely limited in its ability 
to reshape norms informally and must instead rely on legal coercion to 
control behavior.*4 The desire for punishment is hard to miss in criminal 
justice politics, which has been dominated in recent years by “get tough” 
measures such as “three strikes” sentencing laws and a renewed emphasis 
on capital punishment. Research indicates that, among affluent democra- 
cies, the United States metes out some of the toughest punishments for 
nonviolent property and drug crimes, a policy that is at least partly 
responsible for the incarceration of nearly two million people in Ameri- 
can jails and prisons as of 2001.°5 

The desire to punish individuals shaped all three of the cases. Thus the 
campaign consultant who successfully beat back Proposition 104 in Cal- 
ifornia found that voters responded less to a rights argument than to a 
punishment argument—that bad drivers should pay the price for their 
mistakes. Similarly, parents of vaccine-injured children demanded—and 
received—the continued ability to punish vaccine manufacturers by suing 
them. And disability activists wanted the full panoply of remedies, 
including punitive damages, in order to enforce the dictates of the ADA. 
Litigation seemed in each of these cases a wonderful way of emphasizing 
the individual’s responsibility for wrong. Replacements for litigation— 
no-fault auto insurance and the vaccine injury program—were resisted 
because they seemed to weaken the principle of individual responsibility. 

Another consistent theme in each case, also related to American indi- 
vidualism, is a distrust of large institutions and the professionals who 
guide them. Ralph Nader was effective in his campaign against no-fault 
because he presented himself as the disinterested common person speaking 


+Though of course in some of these cases the “individual” was in fact a corporation. 
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against a powerful and distrusted interest, the insurance companies. Dis- 
ability activists grew to distrust the bureaucrats and medical specialists 
designated to care for them, believing that these well-intentioned pro- 
fessionals were all part of a system that manipulated them. Parents of 
vaccine-injured children, naturally enough, distrusted the manufacturers 
of the vaccines, but their distrust also extended to medical groups and to 
the federal bureaucracies, particularly Health and Human Services. In 
each case individuals questioned the judgments of experts and the 
motives of those representing powerful interests. And in the vaccine and 
ADA cases, litigation seemed to offer a way for the powerless to chal- 
lenge the powerful.5 As Ralph Nader says, where else but in court can a 
lone person beat General Motors? The logic here is that the power differ- 
ential between the haves and the have-nots is much narrower in court 
than in other venues. Whether true or not,*° it is a powerful idea, one 
that antilitigation reformers often must overcome. Those who sought to 
curb litigation found themselves hard-pressed to defend approaches to 
solving social problems that relied on bureaucratic institutions, either pri- 
vate or public. Litigation was considered attractive because it seemed to 
offer people a more individualistic, more responsive mechanism for 
achieving social justice. Thus rights talk, and a concern for the vindica- 
tion of rights, was one source of the appeal of litigious policies, but it was 
not by any means the dominant one. 


Lawyer Interest Groups 

This study provides a mixed verdict on the role of lawyer interest groups 
in sustaining litigious policies. In the one case in which lawyer interest 
groups were highly mobilized, no-fault auto insurance, the antilitigation 
effort failed. In the two cases in which lawyer interest groups were gener- 
ally uninvolved, however, the outcomes were mixed. Taken together, the 
cases suggest that lawyer interest groups can in some instances be very 
influential but that the scope of their influence is limited. 

Several other tentative conclusions can be drawn from this study 
about lawyer groups. First, levels of mobilization among lawyer groups 
vary enormously. In the no-fault auto insurance debate in California, 
plaintiff lawyers were far more mobilized and active in litigation politics 
than all the other parts of the bar combined. The bar association played 


SThe no-fault case concerns the ability of accident victims to sue bumbling drivers, but 
since the drivers are usually represented by their insurance companies, this is an ambigu- 
ous example. 
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little or no role, and other lawyer organizations were relatively unmobi- 
lized. This appears to be the pattern in many replacement and discourage- 
ment antilitigation efforts, though more extensive research is needed.*” In 
the arena of management efforts—alternative dispute resolution, for 
example—there appears to be much more broad participation in policy 
making, with the heterogenous bar associations at the forefront. But the 
strong incentives in replacement and discouragement struggles mean that 
plaintiff groups are likely to be much more aggressive in mobilizing their 
members and developing ties to legislators than are bar associations. 

The connections between plaintiff groups and the Democratic party 
have gone relatively unexplored in the academic literature, which con- 
centrates on the politics of the bar associations.** That might have been 
an appropriate choice thirty years ago, when the bar associations were 
nearly the only lawyer interest groups. But in the legal world, as in the 
rest of the world, interest groups have since multiplied and diversified. 
Much more attention should be paid in general to the full range of lawyer 
interest groups and in particular to the Association of Trial Lawyers of 
America (ATLA) and its state affiliates. 

A second finding from the cases is that lawyers are more aggressive in 
protecting what they have than in seeking new opportunities. Thus 
lawyer groups are more likely to be active in replacement efforts like no- 
fault, where they fight to protect old forms of litigation, than in resist- 
ance cases like the ADA, where new forms of litigation are being created. 
ATLA’s policy for many years of serving only as legislative goaltender 
rather than goal scorer underlines this pattern. 

Third, the power of plaintiff lawyer groups stems in part from the fact 
that plaintiffs themselves usually are not well organized. In the vaccine 
case, where plaintiffs had formed a very active group, ATLA found itself 
on the sidelines. While ATLA’s passivity was partly attributable to spe- 
cific aspects of the case—the relative infrequency of vaccine litigation and 
Representative Henry Waxman’s background as a supporter of plaintiff 
lawyers—the group was also deterred by the unseemly prospect of differ- 
ing publicly with the people it was supposedly dedicated to helping, par- 
ents of vaccine-injured children. Plaintiff lawyers gain much of their legit- 
imacy in politics by claiming to speak for the victims, but if plaintiffs 
have a separate organization, they can speak for themselves. This facili- 
tates cooperation between plaintiffs and defendants, thus allowing the 
two sides to cut out the lawyers, a major premise behind replacement 
efforts. The most significant of all replacement reforms, workers’ com- 
pensation laws, were made possible in part because the plaintiffs in 
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workplace litigation, workers, were represented by labor unions. The 
unions and business groups could align themselves in a classic plaintiff- 
defendant alliance.*? Where plaintiffs are represented only loosely, by 
consumer groups, such alliances are far less likely. Moreover, as long as 
Ralph Nader is an important part of the consumer movement, we can 
expect that at least some consumer groups will stick with the plaintiff 
lawyers in any replacement or discouragement struggle, Nader’s break 
with ATLA notwithstanding. 

The main finding here is that, where they are mobilized, plaintiff 
lawyer interest groups provide a significant barrier to replacement 
reforms. Plaintiff lawyer groups, though, mobilize in a limited number of 
policy domains. The influence of lawyer groups in issue areas besides tort 
and technical matters such as civil procedure seems limited. 


Lawyer Policy Makers 

With one exception, no major differences could be found between lawyer 
and nonlawyer policy makers in their approach to attacks on litigious 
public policies. The exception was the no-fault auto case, in which the 
lawyer legislators also happened to be Democrats. In that instance there 
was no way to tell whether the lawyers acted as they did because of their 
profession or their party. 

Unfortunately the measures used in this study to test the impact of 
lawyer policy makers were fairly crude. In the jargon of methodologists, 
the tests lacked “power.” For the most part, judgments were made based 
on impressionistic study of the cases, a method prone to measurement 
error. In two instances roll-call studies were employed, but in one of 
those cases, no-fault, the results were inconclusive. 

To gauge the impact of lawyer policy makers more precisely, it is nec- 
essary to analyze voting on a wider range of issues. To do this, I analyzed 
House roll-call votes on litigious policies in the ro4th Congress in 
1995-96. This Congress, the first controlled by Republicans in forty 
years, had an unusual number of votes on litigious policies. Newt Gin- 
grich’s “Contract With America” had promised a package of tort reform 
measures designed to reduce litigation and a set of proposals to reduce 
opportunities for appeal in the criminal justice system.*” Mostly, then, 
these were classic discouragement policies, designed to limit or even elim- 
inate various forms of litigation. But the ascendant House Republicans 
had also promised to create new forms of litigation, most importantly a 
right for property owners to sue to recover losses suffered because of 
environmental regulations. 


188 LAWYERS, LAWSUITS, AND LEGAL RIGHTS 


I analyzed House votes in which a litigious policy was the main matter 
of dispute and in which at least twenty members of a party voted against 
the party majority.*! (I excluded party-line votes because I was interested 
in variation between lawyers and nonlawyers within parties.) I cumu- 
lated twenty such votes into an index of propensity to support litigious 
policies. The votes covered policy realms such as death penalty appeals, 
Clean Water Act enforcement, and racial discrimination lawsuits, as well 
as tort litigation involving faulty products, stock market fraud, and med- 
ical malpractice. 

Even with pure party-line votes excluded, party affiliation had an 
enormous impact on voting. Democrats voted for the prolitigation side 
on an average of 67 percent of the votes, Republicans 17 percent. Of the 
twenty votes that were analyzed, in only two did a majority of Republi- 
cans take the prolitigation side. Those two votes involved the creation of 
a new property rights law and a new right to sue regulatory agencies. On 
the other votes, the litigious policy under review served Democratic 
objectives and so received the vast majority of Democratic votes. Liti- 
gious policies, then, were supported or opposed based mainly on the ends 
they served, and the battle over them in the ro4th Congress was over- 
whelmingly a partisan struggle. 

It was also an ideological struggle, in which liberals typically favored 
litigious policies and conservatives opposed them. In order to see how 
conservatives and liberals compared in their propensity to favor litigious 
policies, I used a summary measure of a representative’s voting record 
that places it on an ideological scale relative to the voting pattern of his 
or her colleagues. The 20 percent of members with the most liberal vot- 
ing records favored litigious policies 82 percent of the time; the 20 per- 
cent of House members with the most conservative records averaged 
only 15 percent support. 

In this context, being a lawyer had a comparatively small, though sta- 
tistically significant, impact on a House member’s support for litigious 
policies. In a regression equation that takes into account party, voting 
record, and characteristics of each House member’s constituents, lawyers 
average roughly 4 percent more support for litigious policies than their 
comparable nonlawyer colleagues. These results suggest limited support 
for the lawyer—policy maker theory. The votes were mainly along ideolog- 
ical and party lines, but lawyers were slightly more likely than nonlawyers 
from the same party and with otherwise similar voting records to favor 
litigious policies. Attending law school and practicing law, it seems, 
makes legislators more supportive of litigation as a problem-solving 
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mechanism. The magnitude of this effect, however, appears too small to 
be a primary explanation for the distinctively litigious shape of American 
public policy. The regression equation, for example, suggests that, even if 
the lawyers in Congress had instead chosen other occupations, none of the 
outcomes of the twenty votes analyzed would have changed. 

Of course, voting is only one measure—and since dichotomous, a 
fairly crude one—of a legislator’s position. For this reason, roll-call stud- 
ies may understate the effect of lawyers on the policy-making process. 
We might instead seek to measure the level of other kinds of legislative 
prolitigation activity. For example, we might examine who offers or 
negotiates amendments or who attends and speaks in committee meet- 
ings, as Richard Hall and Frank Wayman have done in other contexts. 
Further, we might extend our scrutiny beyond legislators to include 
members of policy communities, whether inside or outside of govern- 
ment. The case of the ADA shows how such communities can, by defin- 
ing a problem in a particular way, nearly predetermine the outcome of a 
legislative battle. My impressionistic conclusion is that in this case the 
litigious mechanisms of the ADA were not the result of lawyer influence. 
Moreover, in the no-fault and vaccine cases, it was law professors and 
lawyers who first developed the antilitigation reform. But conclusions 
like this would be much stronger if we found a more systematic way to 
study the impact of lawyers in policy communities. Thus while this study, 
in line with the literature on lawyer legislators, casts doubt on the notion 
that lawyers are a major contributor to the distinctively litigious policy 
style of American government, the impact of lawyer policy makers is a 
topic that merits further study. 


EXPLAINING ANTILITIGATION SUCCESSES 


A major goal of this book is to understand why antilitigation efforts, 
despite the obstacles arrayed against them, sometimes succeed, and the 
factors that contribute to this success. Three themes stand out from the 
cases: the centrality of plaintiff-defendant alliances, the stimulus of a cri- 
sis in production, and the significance of unpredictability as a rallying 
point for antilitigation reformers. My analysis of these themes suggests 
how they might apply to other types of antilitigation efforts. Remember 
that the cases in this book were drawn from just two of the categories of 
antilitigation efforts, resistance and replacement. We may, however, be 
able to gain some insight from the cases into the other two categories, 
management and discouragement. (See Table 1.1, page 28.) 
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Plaintiff-Defendant Alliances 

The development of an alliance between groups representing plaintiffs 
and those representing defendants is a crucial factor in replacement 
efforts. The vaccine case included a fairly inclusive alliance, with a par- 
ents’ group representing plaintiffs and two of four vaccine manufacturers 
in support of the replacement reform. In the no-fault case, the alliance 
was somewhat less strong because the consumer and minority groups 
who supported the reform only symbolically represented plaintiffs and 
the Naderite wing of the consumer movement actively criticized the 
alliance. In the ADA case, there was no plaintiff-defendant alliance and 
no success in the antilitigation effort. 

Thus plaintiff-defendant alliances seem a necessary though insufficient 
prerequisite for success. Further, the prospects for success increase as the 
alliance becomes more inclusive: the greater the participation in the 
alliance by actual litigants, the less likely that some other plaintiff or 
defendant group, or a lawyer interest group, will effectively oppose the 
replacement scheme. We can measure inclusiveness by the proportion of 
those engaged in ongoing litigation who are parties to the alliance. 

The example of the proposed national tobacco bill fits this line of 
analysis. The objective of the bill was to settle all the major lawsuits 
against the tobacco industry. Though in many respects this bill was 
more a lawsuit settlement than a replacement reform, the politics it cre- 
ated had many of the features associated with replacement schemes. As in 
the no-fault and vaccine cases, the bill came about because of a plaintiff- 
defendant alliance: antitobacco groups worked out the plan through 
negotiations with tobacco companies. For the companies, the settlement 
was astoundingly expensive: $368.5 billion to be paid out over twenty- 
five years, along with many other concessions to smoking foes. But the 
settlement was well worth the price to tobacco makers because, like the 
manufacturers in the vaccine case, they would gain certainty over their 
liabilities. Class action lawsuits and punitive damage awards would be 
banned; smokers would be encouraged to apply to an industry fund for 
compensation instead of bringing suits.*° For the antitobacco groups, the 
compromise also brought the benefit of certainty. Few plaintiffs had pre- 
vailed in tobacco litigation, and no one knew whether a future bonanza 
was in the offing. But the plaintiff-defendant alliance was far from inclu- 
sive; many antitobacco groups refused to endorse the plan. In Congress, 
they denounced the plan as a sell-out and urged strengthening its provi- 
sions. When the plan’s congressional backers acceded to these demands, 
they lost the support of the tobacco companies and their allies in the 
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Republican party, which doomed the legislation.4”7 As in the no-fault 
case, the lack of an organization that could credibly speak for all plain- 
tiffs, together with the inability of proponents of the original settlement 
to bring all groups associated with plaintiffs together, killed the measure. 
(The state attorneys general who settled their lawsuits with tobacco man- 
ufacturers had a much easier time of it, since the plaintiffs in those cases 
were comparably few in number.) 

A similar pattern can be seen in the recurring efforts to settle hundreds 
of thousands of lawsuits against asbestos manufacturers and their insur- 
ers. Some of these have involved proposals to enact a legislative replace- 
ment reform. A host of asbestos bills were introduced into Congress in 
1997, after the Supreme Court struck down a settlement of asbestos law- 
suits. One bill would have established an Asbestos Resolution Corpora- 
tion to fund claims and an administrative panel, staffed by doctors, to 
settle them. This replacement scheme was endorsed by a bipartisan group 
in Congress but was attacked by groups associated with plaintiffs, in par- 
ticular unions, Naderite consumer groups, and plaintiff lawyers.** As in 
the no-fault and tobacco cases, asbestos reformers have so far failed to 
build a fully inclusive plaintiff alliance and so have been unable to 
advance a replacement scheme. 

The conditions under which inclusive alliances form remains an open 
question. Alliances may be easier to construct when litigation causes a 
crisis in the production of some good or service, as discussed in the next 
section. Another key variable, though, seems to be the degree to which 
plaintiffs and defendants are already organized into groups. Plaintiff 
organizations such as the parents’ group (DPT) in the vaccine case or 
labor unions in the effort to enact workers’ compensation laws greatly 
facilitate cooperation. In cases such as no-fault auto or tobacco there is 
no group that can claim to speak for all plaintiffs, making it impossible 
for replacement proponents to form a truly inclusive alliance. Limited 
plaintiff organization may help explain why in many cases replacement 
reforms, or even class action settlements, have failed to be adopted. 

The case of the September 11th Victim Compensation Fund appears 
to complicate this analysis, since that replacement reform was enacted so 
rapidly that potential plaintiffs never had the chance to organize. It seems 
no stretch, however, to conclude that the latent political power of the vic- 
tims shaped the outcome. Congress, heavily lobbied by the airline industry, 
first considered a plan that would have simply limited the liability of the 
airlines involved in the incident, but Democrats, joined by their consumer 
and plaintiff lawyer allies, insisted on a compensation fund for victims as 
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a trade-off, the classic pattern of replacement politics.*? It is easy to imag- 
ine what would have happened if Republicans had rejected this deal—or 
if plaintiff lawyers had gone out on their own to oppose the compensa- 
tion fund in favor of traditional tort law, as they often do in replacement 
politics. The September 11 victims are a relatively well defined group, 
unlike, say, smokers or those injured in auto accidents. It would be com- 
paratively easy for them to organize effectively—and rather painful, one 
suspects, for any politician or interest group to oppose their pleas for 
compensation, given the great public sympathy for September r1 victims. 
Politicians and interest group leaders have good imaginations on matters 
like this, so it is not hard to believe that, in deciding what to do about 
September 11 liability, they considered the consequences of opposing vic- 
tims. Thus while technically the September 11 fund was not backed by a 
fully inclusive plaintiff-defendant alliance, the only group missing, the 
victims themselves, likely had great influence over the outcome. 

In summary, the creation of plaintiff-defendant alliances seems an 
important theme in replacement efforts. Moving beyond the replacement 
category to other types of antilitigation reforms, we can speculate that in 
management efforts plaintiff-defendant alliances are likely to be crucial 
as well. The entire basis of management schemes, after all, is to smooth 
conflict between the parties by changing the ways in which disputes are 
handled. By contrast, plaintiff-defendant alliances cannot occur in dis- 
couragement cases, since by definition this category involves an attempt 
by defendants to restrict the opportunities of plaintiffs. 


Production Crises 

The pronouncement of a crisis in production of some good or service 
seems an important theme in each of the cases. In the vaccine case, there 
clearly was a crisis in production, with rising product costs and at least 
the threat (and perhaps the actuality) of a shortage. In the ADA case, 
opponents could warn of an eventual crisis but obviously could not pro- 
claim an immediate one. In the no-fault case, it is not nearly as easy to 
judge whether there was a crisis. If we consider auto insurance as a com- 
modity that can be analogized to vaccines, then the price of the good was 
rising, but there was no immediate threat of a shortage—producers were 
not leaving the market in droves. Of course, in a market economy the 
price of some goods and services will always be rising rapidly. We may 
want to reserve the term crisis for instances where policy makers perceive 
that a product may soon disappear from the market. If we restrict the 
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term in this way, then the vaccine case is both the only case in which 
there was a crisis in production and the only one in which the antilitiga- 
tion effort was successful. Crises as severe as the one in the vaccine case 
may be uncommon, but the pattern here suggests that where they occur, 
replacement efforts are more likely to be successful. 

If we create a lower standard of “crisis” and define it as a rapid rise in 
price that is perceived as being due to litigation costs—a definition that 
includes the no-fault case—another conclusion suggests itself. Crises of 
this type may simply create the possibility, not a guarantee, of success for 
antilitigation efforts. As in the no-fault case, policy makers can respond 
to such crises in a variety of ways, only one of which involves replace- 
ment reforms. Thus a price crisis would be of much less benefit than a 
shortage crisis to antilitigation reformers. 

This might help explain the failure of reform in areas such as tobacco, 
asbestos, and breast implants. Litigation in these areas has threatened, 
and even destroyed, the financial viability of whole industries, but it has 
not really created either a price or shortage crisis. Asbestos is no longer 
sold, and breast implants are made out of a variety of materials. No matter 
how bad cigarette litigation gets for the tobacco companies, no shortage 
of tobacco is likely to result, and price increases are not likely to provide 
a rallying point for reform. Litigious policies seem most likely to be effec- 
tively attacked when they cause breakdowns in products, services, or 
institutions deemed important to society. 

Here again, the example of the September 11th Victim Compensation 
Fund fits the pattern. The fund was created during a major crisis in the 
airline industry: the airlines claimed that without liability relief, they 
would cease operating within a week. Indeed, the compensation fund 
was enacted into law as part of a larger measure bailing out the airline 
industry, the Air Transportation Safety and System Stabilization Act. The 
immediacy of the airline crisis drove legislators to devise the compensa- 
tion fund in record time, just eleven days after the attack. 

For either version of the crisis hypothesis we would expect the findings 
here to apply not only to replacement politics generally but also to dis- 
couragement efforts, which are an even more direct response to the claim 
that expanding litigation is causing chaos. In fact the first two waves of 
discouragement tort reform coincided with two waves of insurance cost 
increases, first for malpractice insurance in the 1970s, then for general 
liability policies in the 1980s. Crisis seems to be a major theme at least in 
battles over tort litigation. 
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Uncertainty 

The unpredictability created by litigation was a rallying point for anti- 
litigation efforts in all three of the cases. In the vaccine case, it was the 
central problem for both manufacturers and parents, defendants and 
plaintiffs. Creating stability for the manufacturers and reliable compen- 
sation to parents was the main goal of the Waxman bill. Uncertainty was 
also the main complaint of business opponents of the ADA. They were, 
however, in the unenviable position of making predictions about the 
future rather than verifiable statements about the past. In the no-fault 
case the proponents of Prop. 104 tried to develop the uncertainty theme, 
but it ended up getting lost in all the discussion about car insurance rates. 

Thus we can conclude that replacement and resistance antilitigation 
reforms are more likely to be successful where policy makers see uncer- 
tainty as a major problem. Uncertainty may also be a factor in some dis- 
couragement reforms, particularly caps on damages, since these also can 
be promoted as reducing variability in awards. 

Uncertainty seemed to be a much more significant stimulus to antiliti- 
gation efforts than another frequently voiced concern, transaction costs. 
While transaction costs are usually of great concern to public policy 
experts who study litigation, it may be difficult to make them the fulcrum 
of antilitigation efforts. Plaintiffs and defendants worry most about total 
costs, not transaction costs. A replacement reform like the vaccine pro- 
gram may create losses for either side that swamp transaction losses. 
Moreover, it is hard to measure transaction costs and even harder to 
prove in advance that a replacement reform will lower them. Transaction 
costs of around 50 percent are common in studies of tort litigation, an 
astonishing figure.” Many replacement reforms are designed specifically 
to lower these costs, and some of those that have been adopted (like the 
vaccine law) have proven to do so. Yet transaction costs have not pro- 
vided a rallying point for antilitigation reformers. 


WHAT'S WRONG WITH THE LITIGATION DEBATE 


What do the findings of this study have to say for those involved in the 
litigation debate? There may be strategic insights for those engaged in 
antilitigation struggles. The study may help antilitigation reformers 
choose their battles more carefully and promote their policies more effec- 
tively. It may, conversely, help defenders of litigation understand where 
they are most vulnerable. But helping the various interests conduct their 
struggles more wisely was not the goal of this book. Instead I want to 
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draw on the findings to suggest how we might be able to improve the 
quality of the litigation debate. 

Sociolegal scholars routinely decry the civil litigation debate because it 
relies so much on horror stories and poor data. Thus Marc Galanter crit- 
icizes the “debased debate” on civil litigation, and Stephen Daniels and 
Joanne Martin condemn the “tactical use of passion” in public relations 
campaigns by tort reform interests.°! A typical position of sociolegal 
researchers is that we don’t really know much about the civil litigation 
system or the impact of particular reforms, but we do at least know that 
claims made by antilitigation reformers about the need for their propos- 
als are highly exaggerated.** 

These commentators’ criticisms of the litigation debate are undeniably 
accurate. Popular discourse and legislative debate about civil litigation 
frequently bog down in unrepresentative and even fictional horror sto- 
ries. The statistics that have been most widely quoted—for example, that 
the United States has 70 percent of the world’s lawyers or that tort litiga- 
tion costs $300 billion a year—are often misleading, of questionable 
validity, or just plain made up. Moreover the debate generally focuses on 
tort litigation, which in fact is only a small slice of all legal conflict. 

Sociolegal scholars have made a real contribution to raising the level 
of the litigation debate by helping to develop our knowledge of the civil 
litigation system. Nonetheless, their reaction to the litigation debate 
seems somewhat innocent. Anyone familiar with the struggle over regu- 
lation in American politics will find much that is familiar in the litigation 
debate. It is common in politics that good data are lacking, that discussion 
centers on dramatic anecdotes and questionable statistics, and that pow- 
erful interests are able to frame issues in dubious ways. Moreover, as this 
book’s introduction suggests, claims of a litigation explosion, while exag- 
gerated, do reflect an underlying reality that few sociolegal scholars would 
deny: Americans use litigation to resolve a wider range of social issues 
than they did in the past and than citizens of other nations do today. 

The problem with the litigation debate, I believe, is far more funda- 
mental than sloppy use of data or the calculated manipulation of anec- 
dotes. Missing from the debate is an understanding of the role of litiga- 
tion in American policy making generally. In their arguments about 
whether the United States has too many (or too few) lawsuits, partici- 
pants in the litigation debate often ignore the larger connections between 
litigation and American public policy. But as the cases presented here 
suggest, American attitudes toward alternative methods of resolving 
social problems—particularly distrust of bureaucratic regulation and the 
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welfare state—shape the litigation debate in profound and often unex- 
amined ways. 


Litigation and Its Alternatives 

Let me illustrate the connection between litigation and public policy with 
a story from my own family history. My grandmother, who grew up in 
rural Kansas in the early 1920s, spent the first decade of her adult life 
employed as a maid. Frugal and hardworking, she was able to put away 
some money ina bank account. But when the Depression hit, the bank in 
which she had deposited her money failed, wiping out her life savings. 

In theory my grandmother could have sued the bank and perhaps its 
officers to recover her money. Of course such a lawsuit probably would 
have been useless, since the bank was an “empty pocket,” like many 
financial institutions in the Depression. But even if litigation would have 
offered potential rewards, I am confident that my grandmother would 
have resisted going to court. Steeped in western Kansas individualism, 
my grandmother was bound, in the lexicon of sociolegal scholars, to 
“lump it.” Like many during the Depression, she accepted a devastat- 
ing loss as a fact of life. Fortunately the bonds of community and family 
sheltered her from the worst consequences of this loss. If the bank’s fail- 
ure had left my grandmother destitute, she could have turned to her fam- 
ily, who doubtless would have taken her in. 

What would my grandmother do today, in a much less self-reliant, 
more litigious climate? Would she sue? Thanks to the savings-and-loan 
debacle of the 1980s, we have an answer to this question. When the 
S&Ls collapsed, thousands of grandmothers just like mine lost their life 
savings. Yet there was no civil “litigation explosion,” though there were 
many criminal cases filed against those involved in the S&L industry. 
Instead of suing, the grandmothers, and everyone else, waited for the 
government to pay them back for their losses. 

The bailout of the S&Ls was hardly an unmixed good. The enormous 
bill for the bailout was passed on to taxpayers and helped to further swell 
the budget deficit. Some say that the scheme of insuring deposits helped 
create the S&L mess by encouraging consumers to deposit their money 
recklessly in shaky financial institutions. Yet it is social insurance 
schemes of this kind that have made debt collection litigation propor- 
tionally less common today than it was in the early twentieth century. In 
this area, at least, there has been a kind of litigation implosion.** 

As the example of debt collection suggests, demands for justice—or at 
least compensation for injury—can be satisfied in many ways, only one 
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of which is litigation. Lawrence Friedman has written of a seemingly 
inexorable march among all economically advanced nations toward 
“total justice,” which he defines as the expectation of fair treatment 
and recompense for injury. As society becomes more prosperous and 
technologically proficient, Friedman argues, people come to expect to be 
treated fairly and to have the bumpy stretches of their lives straightened 
out by the government.°> It becomes unacceptable to say that, when a 
child becomes severely brain injured because of a reaction to a vaccine, 
that’s just a family’s tough luck, or that people who have a disability 
should accept a lesser position in society, or that Grandmother can be 
taken in by her family when the bank loses all her money—or that the vic- 
tims of a terrorist attack should bear the cost of their injuries entirely on 
their own. If a society can make life more fair and just, the sentiment 
grows, it should. 

Friedman portrays total justice as a phenomenon common to all eco- 
nomically advanced countries. But as Robert Kagan points out, the 
mechanisms of total justice vary from nation to nation.*® In western 
Europe demands by activists are mainly satisfied through the welfare- 
regulatory state. The United States has a large welfare-regulatory state as 
well, but it leans more heavily than other advanced economies on courts 
and litigation. These mechanisms—the welfare regulatory state on one 
hand, courts and litigation on the other—reflect alternative models of 
social decision making. The welfare-regulatory state is organized on the 
model of bureaucratic rationality, in which apolitical civil servants make 
decisions on the basis of rules and procedures handed down by a higher 
authority. Courts and litigation in the United States, by contrast, are 
organized according to the model of adversarial legalism. In adversarial 
legalism, social issues are organized as disputes between parties. The par- 
ties have the burden of invoking (and enforcing) the rules, the decision 
makers (judges and juries) are not tightly bound to a higher authority, 
and the rules themselves are constantly in dispute and evolving.°” 

Adversarial legalism and bureaucratic rationality are just two of sev- 
eral models that nations use for social decision making. Jerry Mashaw 
and Robert Kagan have described several alternative decision-making 
models. Mashaw’s “Professional Treatment” model, for example, relies 
on the knowledge of trained experts to make decisions based on profes- 
sional standards. In the Social Security Disability program, which 
Mashaw examined closely, such a process grants to physicians the power 
to decide whether someone is disabled (and thus eligible for benefits) or 
nondisabled.°* Kagan’s “Expert/Political Judgment” model combines 
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professional knowledge about social problems with political judgment 
about what is considered acceptable to contending interests. Kagan gives 
as his example of this model the process by which government ministries 
in several European nations have developed occupational health and 
safety standards: through closed-door consensus-building discussions 
with business leaders, labor officials, and scientists. 

Another model of decision making, which Kagan labels “Negotiation- 
Mediation,” might instead simply be called “politics.” As an example of 
this category Kagan mentions “bargaining among legislators represent- 
ing contending interests.”°? This category fits precisely Aristotle’s classi- 
cal definition of politics as a process where equals who are both interde- 
pendent and in conflict deliberate together to choose outcomes through a 
combination of bargaining and persuasion.®? Thus to bureaucratic 
rationality and adversarial legalism, we must add to the list of decision- 
making mechanisms such devices as professional treatment, expert judg- 
ment, and politics. As the drive for total justice marches on, government 
takes on a greater share of life’s problems, and an increasing number of 
decisions must be made by institutions using one of these models.** 
Adversarial legalism competes with each of the other modes of social 
decision making for the expanded set of decisions. This competition 
underlies much of the litigation debate. 


**This view, that government is destined to take on more and more social decisions as 
part of the drive for total justice, might well be rejected by proponents of markets. Mar- 
kets are often held up as an alternative to government. But this is usually a false 
dichotomy. The structure of markets, and any market-based incentive, must, after all, be 
designed through some decision process, and this leads us back to the models Kagan and 
Mashaw have outlined. As Steven K. Vogel reminds us, competitive markets require rules 
(Vogel, Freer Markets, More Rules [Ithaca, N.Y.: Cornell University Press, 1996]). Simi- 
larly, private insurance, another market-based mechanism, also requires outside regula- 
tion. When, for example, there is a dispute between insurer and insured, some third party 
must arbitrate between them. 

Markets can also be just another way of saying “lump it.” Consider, for instance, how 
an advocate of markets might analyze the story of my grandmother. From a market per- 
spective the story is a simple one: Grandmother made an unwise decision when she put all 
her money in a single (and probably badly managed) bank, and she paid for it. The market 
process simply tells my grandmother—and those who learn of her situation—to be more 
careful next time. 

A related mechanism commonly employed is slyly referred to by some sociolegal scholars 
as “self-help.” For example, large-scale creditors in debt collection disputes can threaten to 
harm the reputation (“credit rating”) of debtors. Less powerful actors can use vigilantism, 
including physical force, to resolve their grievances. But self-help, like lumping it, involves a 
turning away from the use of government to solve social problems. If Lawrence Friedman is 
right, these approaches to dispute resolution will more and more fall out of favor as the 
desire for total justice grows. The social mechanisms that Kagan and Mashaw have 
described are bound to take over more and more of the space of social life. 
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On the surface, the debate over litigation in the United States seems 
to be about more versus less. The typical refrain of antilitigation re- 
formers is that there are simply too many lawsuits, or alternatively, that 
we have to manage disputes in a more efficient manner. The typical 
reply of many sociolegal commentators is that, if anything, we have 
not enough litigation and that management of disputing poses its own 
dangers. 

But a large part of the litigation debate is really about the division of 
responsibility in society for decision making. Do we need the tort system 
to police pharmaceutical companies, or can we trust a bureaucracy, the 
Food and Drug Administration? Should the handling of a toxic waste 
dump be decided through local politics, a federal bureaucracy, or litiga- 
tion? Is disability a problem to be solved by rehabilitation professionals, 
welfare programs, or rights-based litigation? Are the decisions made by 
administrative agencies worthy of deference, or should courts step in and 
take a “hard look”? Should malpractice-damaged newborns be compen- 
sated through tort litigation or social insurance programs? Are the police 
public servants who should follow the dictates of their communities, pro- 
fessionals to whose judgment we should defer, bureaucrats who should 
follow the rules laid down by their superiors, or legal officers who need 
to be controlled through constitutional litigation? In each instance policy 
makers must decide which decision-making processes are most appropri- 
ate for the issue at hand. 

This study has focused on controversies where the trade-offs between 
alternative decision-making processes were explicit. Replacement and 
resistance struggles are moments when American policy makers confront 
the negative effects of litigious policies and consciously contrast them 
with other approaches. But in this sense replacement and resistance bat- 
tles are a misleading sample of the whole litigation debate, because policy 
makers rarely are confronted explicitly with the choice between litigation 
and its alternatives. As chapter 1 suggests, the vast majority of antilitiga- 
tion efforts involve management and discouragement reforms, where 
alternative models are usually not part of the debate. 

Management reforms retain the bilateral, party-centered form of liti- 
gation but seek to resolve legal conflicts more amicably and efficiently. 
Some management reforms seem primarily symbolic, with limited 
effects—for example, voluntary court-annexed arbitration. Others hold 
out the prospect of saving both defendant and plaintiff large amounts of 
time and money. Yet because management reforms are by their nature 
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nested within a system of adversarial legalism, they mark only a modest 
movement away from litigation. 

Discouragement reforms spark the most vigorous battles over litiga- 
tion. This part of the litigation debate is much like the regulation debate, 
with Republicans simply wanting less and Democrats wanting either the 
status quo or more. While critics of litigation in such debates voice a 
range of complaints—the uncertainty created by jury verdicts, the high 
transaction costs, the long delays common in adjudication—the main 
purpose of discouragement reforms is simply to discourage plaintiffs. 
The rationale for many reforms is that many claims of plaintiffs are ille- 
gitimate. Yet most discouragement forms—caps on damages are a partic- 
ularly vivid example—fail to separate legitimate and illegitimate claims. 
They just put a damper on all lawsuits. 

Thus the alternative to litigation most congruent with many discour- 
agement reforms is the one my grandmother chose: lumping it and 
depending on community or family. Indeed, antilitigation reformers 
sometimes use the language of community, as in George H. Bush’s 
proclamation that Americans are “suing each other too much and caring 
for each other too little.” But these stabs at communitarian rhetoric ring 
hollow in a society where the vast majority of citizens depend at some 
point in their lives on government support. In cases involving small griev- 
ances we might prefer more lumping, though lumping is pervasive 
already.®! But few are willing to argue in cases of severe injury that we 
can rely solely on community and family resources. Fewer still would 
argue that families and communities by themselves can be expected to 
keep the environment clean, ensure the safety of products, and deter 
racial and sexual discrimination. To the extent that American policy 
makers choose “total justice,” they will have to pick from the alternatives 
outlined—bureaucracy, politics, expert judgment, and adversarial legal- 
ism. The costs and benefits of these alternatives should be the main focus 
of the litigation debate. 


A Revised Litigation Debate 

How would the litigation debate be different if it took the turn I suggest? 
One answer comes from the continuing struggle over health care reform. 
During the early 1990s debate over the Clinton health care plan, many 
commentators, especially physician groups, argued that, because medical 
malpractice was a significant source of medical cost inflation, malprac- 
tice tort reform should be a part of any reform bill. Thus the issue of liti- 
giousness was confined to a relatively narrow argument about tort 
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reform measures, with the American Medical Association and the plain- 
tiff lawyers flexing their legislative muscles. 

But in focusing on the trees, many in the health care debate lost sight 
of the forest. They failed to note that national health care in itself is a tort 
reform because any system that provides greater access to health care will 
reduce incentives for tort litigation. Cross-national studies suggest that at 
least part of the disparity in tort litigation rates is due to differences in the 
provision of health care.6? There is also research suggesting that within 
the United States those without health care are more likely to sue.6 Yet 
this significant advantage of health care reform—much more far-reaching 
than many of the tort reforms considered—was entirely ignored. The 
more general point here is an important one: in arguing about social 
insurance and welfare policies, we should consider their effects on litiga- 
tion as a part of the debate. 

The current struggle over the patients’ bill of rights provides another 
example of the failings of the litigation debate. Proponents of this legisla- 
tion have raised the banner of total justice: something must be done, they 
say, to correct the injustices meted out by health maintenance organiza- 
tions, which sometimes wrongly deny treatment to their patients. But 
what? While there have been proposals to create medical panels to 
resolve disputes, most of the attention has been focused on the adversar- 
ial legal solution: give patients the right to sue. Trenchant criticisms of 
this litigious policy have been voiced, but opponents have failed to 
demonstrate that they have a credible alternative. (No one, interestingly 
enough, has proposed the creation of a new federal bureaucracy to police 
HMOs, though in a different era this doubtless would have been one of 
the first options considered.) To the extent that everyone agrees that 
there is a problem with HMOs, participants in this debate should be con- 
sidering the costs and benefits of alternative systems for resolving 
patients’ claims—chief among them adversarial legalism, professional 
treatment, and bureaucratic rationality. But instead of focusing on these 
trade-offs among models, the debate mostly revolves around the virtue, 
or lack thereof, of HMOs and trial lawyers. 

Another indication of a failed litigation debate is what has happened 
to the Equal Employment Opportunity Commission. When the EEOC 
was created, it was designed to resolve disputes bureaucratically, without 
recourse to litigation. But the EEOC has usually been too short staffed to 
do much about the vast majority of cases. Thus a common course of dis- 
crimination complaints is for determined plaintiffs, after filing with the 
agency, to ask for a right-to-sue letter and proceed to litigation. A better 
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staffed EEOC could mean that more disputes are resolved prior to litiga- 
tion. Yet staffing has not kept up with the expanding scope of the 
agency’s responsibilities. 

The EEOC is just one of many regulatory bureaucracies that is, at 
least by the standard of the law on the books, massively underfunded. 
When regulatory agencies are given few resources and big tasks, one 
agency response is to employ punitive sanctions and a legalistic mode of 
enforcement. Regulated groups, in turn, respond to this approach by 
challenging the sanctions in court, and what was a system of bureaucratic 
regulation takes on the characteristics of adversarial legalism.®° A flexi- 
ble, creative, interactive style of regulation requires more resources but 
also provides great benefits, as for example, advocates of “community 
policing” argue. Community policing, in which the regulators—police 
officers—spend time getting to know and understand the needs, norms, 
and behavior patterns of the regulated, can create better relations 
between the community and the police, and in the process lessen legal 
conflict. As the example of community policing suggests, better staffing 
of regulatory agencies is likely to reduce adversarial legalism. 

Underfunding of regulatory agencies greatly increases the inclination 
of activists to turn to the courts. Disability activists, dissatisfied with the 
regulatory response to the first disability rights law, Section 504, turned 
to litigation as a remedy. That experience may explain why they never 
conceived of the ADA without a private right of action. Of course some 
activists will always be unhappy with the level of regulatory enforcement 
of the laws, but those who criticize citizen enforcement through litigation 
as a poor mechanism are obliged to offer a more palatable alternative. 
Building up regulatory agencies is one option. 

On another track is the alternative of expert judgment. Experts are 
much denigrated in the United States’ populist culture. Even so, we might 
consider giving them more latitude in certain areas. For example, experts 
are part of the decision-making process of administrative agencies, 
where the process often involves them in deliberation with the affected 
interest groups. A line of writings on administrative law argues that 
courts have gotten too involved in the substance of agency decision mak- 
ing, causing a host of ills including long delays and major disruptions in 
agency missions.®° 

The literature on judicial review of administrative agencies illustrates 
an important point. While political and popular debate on litigation is 
typically framed in terms of “too much” versus “not enough,” within 
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various policy communities there is a quieter, much less visible discussion 
of litigation and its alternatives. The 1991 American Law Institute study 
on the tort system, for example, is an extended exploration of the merits 
of various alternatives.°” The Rand Institute for Civil Justice has for 
many years examined the costs and benefits of alternatives to litigation, 
including most recently no-fault systems.°* Law professors such as Jeffrey 
O’Connell, Steve Sugarman, and Paul Weiler have analyzed the weak- 
nesses of tort litigation and offered an array of replacement reforms. 
They have helped to move the litigation debate in a more thoughtful and 
productive direction. 


The Deep Roots of Litigious Policies 

Policy entrepreneurs like O’Connell, Sugarman, and Weiler will ensure 
that replacement antilitigation reforms continue to be discussed and con- 
sidered by policy makers. Yet the odds against enacting the more far- 
reaching replacement reforms are long. Many aspects of American poli- 
tics seem stacked in favor of litigious policies. The Constitutional Theory 
suggests that the design of American government gives activists strong 
incentives to prefer litigious policies. Activists who seek to use govern- 
ment to achieve their ends find themselves drawn to litigious mechanisms 
as a way of triumphing over the diffuse, divided structure of American 
government. Moreover, the antistatism of the American constitutional 
tradition leads Americans to favor litigation as a way of taming the pow- 
erful and punishing bad behavior without creating more government. 
Further, there is the less fundamental but still significant influence of 
plaintiff lawyers, a group that has focused almost all its energy on defeat- 
ing certain types of antilitigation reform. These cultural, structural, and 
political features are powerful constraints on attempts to curtail litigious 
policies. Sometimes, when political conditions are just right, they can be 
overcome. But major antilitigation reforms—those that eliminate whole 
classes of lawsuits—are likely to be few and far between. 

I began this book by noting that many Americans think that litigation 
in the United States is out of control and that litigiousness is a sign that 
something is seriously wrong with their society. If the story of this book 
is right, the extension of litigation to more and more realms is a sign not 
of weakness but rather of a conjunction of traits many consider strengths. 

On one hand there is the march toward total justice, the drive to treat 
people more fairly and equally and to help them recover from “the slings 
and arrows of outrageous fortune,” as Shakespeare put it. On the other 
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hand is the constitutional tradition of separated powers, federalism, and 
judicial independence, all reflected and reinforced by a strong distrust of 
government. When activist impulses collide with this constitutional tradi- 
tion, litigious policies are often the result. In this sense litigation is the 
price Americans pay for aspects of their nation many hold dear. 
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